[bookmark: _GoBack]IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA


STATE OF WEST VIRGINIA,					
							
v.			Case No.   XXX
							(Judge JUDGE NAME)
CLIENT,				
	             	Defendant.	



MOTION FOR BAIL HEARING AND ORDER 
RELEASING DEFENDANT ON OWN RECOGNIZANCE


	The Defendant, CLIENT, by counsel, Sara N. Whitaker, moves this Honorable Court for a bail hearing and an Order granting his release. This motion is based on changed circumstances created by coronavirus, or COVID-19, which according to the Administrative Office of the West Virginia Supreme Court of Appeals, “has presented a serious public health risk globally and in the United States.”[footnoteRef:1] [1:  Supreme Court of Appeals State of West Virginia Administrative Office, Covid-19 Planning Document 1 (Mar. 12, 2020). ] 

	In support thereof, the defendant states the following:
1. CLIENT has been incarcerated at South Central Regional Jail since XXX, unable to afford the present bail. 
2. Currently, the United States is experiencing a COVID-19 outbreak via community transmission.[footnoteRef:2] On March 11, 2020, the World Health Organization classified the virus as a global pandemic.[footnoteRef:3] As of March 13, 2020, West Virginia government and organizations had taken unprecedented and aggressive steps to prevent the spread of Covid-19 within West Virginia. These steps included: a shutdown of public schools; a ban on visitation at all nursing homes and correctional facilities; suspension of sports and concert events; and a move to online learning at West Virginia University, Marshall University, and other state colleges.[footnoteRef:4]  [2:  Coronavirus Disease 2019 (COVID-19), CENTERS FOR DISEASE CONTROL AND PREVENTION (Mar. 12, 2020), https://www.cdc.gov/coronavirus/2019-ncov/summary.html. ]  [3:  Caity Coyne, State implements measures to prevent widespread coronavirus infections, CHARLESTON GAZETTE-MAIL (Mar. 12, 2020), https://www.wvgazettemail.com/news/state-implements-measures-to-prevent-widespread-coronavirus-infections/article_8f7ebb96-d1f2-5af5-bc37-3319ac51649c.html.]  [4:  Caity Coyne, State implements measures to prevent widespread coronavirus infections, CHARLESTON GAZETTE-MAIL (Mar. 12, 2020), https://www.wvgazettemail.com/news/state-implements-measures-to-prevent-widespread-coronavirus-infections/article_8f7ebb96-d1f2-5af5-bc37-3319ac51649c.html.] 

3. On March 12, 2020, the Administrative Office of the Supreme Court of Appeals stated “prudent steps are required to promptly mitigate health and safety risks to our 1,450 employees, our families, and the people we serve.”[footnoteRef:5] [5:  Supreme Court of Appeals State of West Virginia Administrative Office, Covid-19 Planning Document 1 (Mar. 12, 2020).] 

4. According to the Centers for Disease Control and Prevention, the people at higher risk of getting very sick from Covid-19 include: (1) Adults over the age of 60, and (2) People who have serious chronic medical conditions like heart disease, diabetes, and lung disease.[footnoteRef:6] [6:  Coronavirus Disease 2019 (COVID-19), CENTERS FOR DISEASE CONTROL AND PREVENTION (Mar. 12, 2020), https://www.cdc.gov/coronavirus/2019-ncov/summary.html.] 

5. Jails have great potential for outbreak. First, West Virginia jails are consistently over-capacity, causing jails to crowd people into cramped spaces where illness can spread more easily. In 2018 (the most recent year of available data), South Central Regional Jail had an average daily population of 530 people – in a facility designed for 298 people.[footnoteRef:7] Second, incarcerated people are particularly vulnerable to the spread of disease due to the unsanitary conditions of confinement. Finally, people regularly cycle in and out of jail. In 2018 the Regional Jail Authority reported that 7,352 entered South Central Regional Jail and 6,755 left the jail to return to the community or other facilities.[footnoteRef:8] This massive turnover in jail population pushes illness into the surrounding communities, affecting countless folks – jail employees, law enforcement, probation officers, attorneys, judges, courthouse staff – who come in contact with a person from the point of incarceration to release.  [7:  Annual Report FY 2018, W. VA. REG. JAIL & CORRECTIONAL FACILITY AUTHORITY 20, 10 (2018). ]  [8:  Annual Report FY 2018, W. VA. REG. JAIL & CORRECTIONAL FACILITY AUTHORITY 21 (2018).] 

6. Jails Have Limited Ability to Manage Covid-19. On March 12, 2020, the Administrator of South Central Regional Jail informed the Office of the Public Defender that if any incarcerated person is identified as having or shows flu-like symptoms, that person will be medically isolated and the health department will be notified. Yet despite these best efforts of jail administrators, an outbreak may still occur given the unique features of Covid-19: 
a. Covid-19 has an average incubation period of 5.1 days, which means that a person may not feel the effects of the virus until five days after being exposed to the virus.[footnoteRef:9] The CDC reports that symptoms may appear as much as 14 days after exposure.[footnoteRef:10] Therefore, if a person is screened by the jail in the early days after exposure, that person could be admitted to general population and come in contact with dozens of people before any symptom is detected.   [9:  Quentin Fottrell, COVID-19 has a longer incubation period than other human coronaviruses that cause the common cold, new study finds, MARKET WATCH (Mar. 10, 2020 at 6:37 a.m.), https://www.marketwatch.com/story/novel-coronavirus-has-a-longer-incubation-period-than-other-human-coronaviruses-that-cause-the-common-cold-study-finds-2020-03-09. ]  [10:  Coronavirus Disease 2019 (COVID-19): Symptoms, Centers for Disease Control and Prevention (Feb. 29, 2020), https://www.cdc.gov/coronavirus/2019-ncov/about/symptoms.html#f1. ] 

b. Because of this long incubation period, people can carry and spread the virus without showing any symptoms.[footnoteRef:11] [11:  Roni Caryn Rabin, They Were Infected With the Coronavirus. They Never Showed Signs., N.Y. TIMES (Mar. 6, 2020), https://www.nytimes.com/2020/02/26/health/coronavirus-asymptomatic.html. ] 

c. Covid-19 can remain viable and spread – even when the infected person is no longer around. “A new analysis found that the virus can remain viable in the air for up to 3 hours, on copper for up to 4 hours, on cardboard up to 24 hours and on plastic and stainless steel up to 2 to 3 days.”[footnoteRef:12] [12:  Yasemin Saplakoglu, How long can the new coronavirus last on surfaces?, LIVE SCIENCE (Mar. 11, 2020), https://www.livescience.com/how-long-coronavirus-last-surfaces.html. ] 

7. These alarming factors are why scientists and doctors urge “social distancing” – staying six feet or more away from other people – to stop the outbreak.[footnoteRef:13] And why West Virginia officials have taken extreme measures to keep people away from large groups.[footnoteRef:14]  [13:  Alvin Powell, ‘Worry about 4 weeks from now,’ epidemiologist warns, THE HARVARD GAZETTE (Mar. 11, 2020), https://news.harvard.edu/gazette/story/2020/03/public-urged-to-ramp-up-social-distancing-increase-coronavirus-tests/.  ]  [14:  Brad McElhinny, No confirmed W.Va. coronavirus cases, but officials advise caution; Corrections closed to visitors, MetroNews (Mar. 11, 2020 at 5:25 p.m.), http://wvmetronews.com/2020/03/11/no-confirmed-w-va-coronavirus-cases-but-officials-advise-caution-corrections-closed-to-visitors/. ] 

8. Recognizing that “[p]eople locked up right now in West Virginia’s jails and prisons are sitting ducks for infection”, the ACLU of West Virginia “is publicly calling on state officials to immediately consider releasing pre-trial detainees on personal recognizance.”[footnoteRef:15] At the federal level, the Chairman of the U.S. House Judiciary Committee requested that the United States Attorney General “consider measures that can be taken to reduce the number of prisoners in government custody.”[footnoteRef:16] The Chairman urged federal prosecutors “to not seek the detention of individuals at their initial appearance in court, decline prosecuting minor, non-violent offenses, and decline pursuing supervised release and probation revocations that involve technical and minor violations.”[footnoteRef:17] [15:  Release: State Should Release Pre-Trial Detainees Amid Covid19 Outbreak, ACLU WEST VIRGINIA (Mar. 12, 2020), https://www.acluwv.org/en/news/state-should-release-pre-trial-detainees-amid-coronavirus. ]  [16:  Jerrold Nadler, Chairman, United States House of Representatives Committee on the Judiciary, Letter to The Honorable William P. Barr (Mar. 12, 2020), https://judiciary.house.gov/uploadedfiles/2020-03-12_letter_to_ag_barr_re_covid-19.pdf. ]  [17:  Jerrold Nadler, Chairman, United States House of Representatives Committee on the Judiciary, Letter to The Honorable William P. Barr (Mar. 12, 2020), https://judiciary.house.gov/uploadedfiles/2020-03-12_letter_to_ag_barr_re_covid-19.pdf.] 

9. Defendant is Particularly Vulnerable. The Defendant is vulnerable because he is over the age of 60/has a serious medical condition. 

	For these reasons, the Defendant moves the Court or a bail hearing and an order granting a personal recognizance bond or release on appropriate financial or non-financial conditions.
							Respectfully submitted,
							CLIENT,                                                                        							By Counsel



__________________________________		
SARA N. WHITAKER,							
Assistant Public Defender
P.O. Box 2827, Charleston, WV 25330			
304-348-2323 (tel.) / 304-348-2324 (fax)					
WV State Bar ID No. 11992



CERTIFICATE OF SERVICE

I, the undersigned, counsel for the Defendant, CLIENT, do hereby certify that service of the foregoing Motion for Bail Hearing and Order Releasing Defendant on Own Recognizance was made by hand delivery on the [Day of Filing], to the following:
Prosecutor	
Kanawha County Prosecuting Attorney Office
301 Virginia Street East
Charleston, WV 25301


							____________________________________
							SARA N. WHITAKER,
							Assistant Public Defender
P.O. Box 2827, Charleston, WV 25330
							304-348-2323 (tel.) / 304-348-2324 (fax)
							WV State Bar ID No. 11992
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