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ABUSE AND NEGLECT
Abandonment

In re Emily and Amos B., ___ 'W.Va. ___, 540 S.E.2d 542 (2000)
No. 26915 (Davis, J.)

See ABUSE AND NEGLECT Improvement period, Commencement, (p.
17) for discussion of topic.

State ex rel. W.Va. Department of Health and Human Resources v. Hill,
207 W.Va. 358, 532 S.E.2d 358 (2000); No. 26844 (Scott, J.)

See ABUSE AND NEGLECT Termination of parental rights, Disposition
hearing, (p. 45) for discussion of topic.

Burden of proof

In re Jeffries, 204 W.Va. 360, 512 S.E.2d 873 (1998)
No. 25198 (Starcher, J.)

Couple seeking to adopt 2 '2-year-old child of unwed mother (who
consented to adoption) alleged that father had abandoned the child because
he failed to support, visit or communicate with the child. Father appeared
and denied abandoning the child, insisting that he had been unable to locate
her and that he did not know he could provide support. The circuit court
found that the father did not know where the child resided and was
prevented from contacting her and, therefore, had not abandoned her. The
prospective adoptive parents who had been joined as necessary parties
appealed.

Syl. pt. 1 - “A parent has the natural right to the custody of his or her infant
child and, unless the parent is an unfit person because of misconduct,
neglect, immorality, abandonment, or other dereliction of duty, or has
waived such right, or by agreement or otherwise has permanently
transferred, relinquished or surrendered such custody, the right of the parent
to the custody of his or her infant child will be recognized and enforced by
the courts.” Syllabus, State ex rel. Kiger v. Hancock, 153 W.Va. 404, 168
S.E.2d 798 (1969).
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ABUSE AND NEGLECT
Abandonment (continued)
Burden of proof (continued)
In re Jeffries, (continued)

Syl. pt. 2 - For a natural parent to avoid the presumption that he or she has
abandoned a child who is over the age of 6 months, W.Va. Code, 48-4-
3c(a)(1) [1997] requires the parent to financially support the child, within
the means of the parent. Furthermore, W.Va. Code, 48-4-3c(a)(2) [1997]
requires the parent to visit or otherwise communicate with the child when
the parent: (1) knows where the child resides; (2) is physically and
financially able to do so; and (3) is not prevented by the person or
authorized agency having the care or custody of the child. If there is
evidence in a subsequent adoption proceeding that the natural parent has
both failed to financially support the child, and failed to visit or otherwise
communicate with the child in the 6 months preceding the filing of the
adoption petition, a circuit court shall presume the child has been
abandoned.

Syl. pt. 3 - “The standard of proof required to support a court order limiting
or terminating parental rights to the custody of minor children is clear,
cogent and convincing proof.” Syllabus Point 6, In re Willis, 157 W.Va.
225,207 S.E.2d 129 (1973).

The Court held that the trial court had clearly erred in its factual finding that
the father did not know where the child resided because the record contained
no evidence of efforts by the father to find the child and, therefore, the father
did not rebut the presumption of abandonment established by W.Va. Code
§ 48-4-3c(a).

Reversed and remanded.
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ABUSE AND NEGLECT
Abused child defined

In re Harley C., 203 W.Va. 594, 509 S.E.2d 875 (1998)
No. 25160 (Maynard, J.)

In the course of proceedings held on DHHR’s petition alleging that a 5-
month-old child had been abused, the testimony from doctors indicated that
the infant’s broken leg was probably the result of abuse and not the result of
falling off the couch as the parents had alleged. No satisfactory explanation
for the child’s broken ribs was given. The court found that the child was
neglected because he was abused while in the parents custody, although who
inflicted the abuse was never established. The lower court denied DHHR’s
request for termination of parental rights and ordered reunification of the
child with his parents. The foster parents, who had temporary custody,
appealed.

Syl. pt. 2 - “Implicit in the definition of an abused child under West Virginia
Code § 49-1-3 (1995) is the child whose health or welfare is harmed or
threatened by a parent or guardian who fails to cooperate in identifying the
perpetrator of abuse, rather choosing to remain silent.” Syllabus Point 1,
W.Va. Dept. of Health & Human Resourcesv. Doris S., 197 W.Va. 489, 475
S.E.2d 865 (1996).

Syl. pt. 3 - ““Although parents have substantial rights that must be protected,
the primary goal in cases involving abuse and neglect, as in all family law
matters, must be the health and welfare of the children.” Syl. pt. 3, In re
Katie S., 198 W.Va. 79, 479 S.E.2d 589 (1996).” Syllabus Point 3, In the
Matter of Taylor B., 201 W.Va. 60, 491 S.E.2d 607 (1997).

Syl. pt. 4 - “Parental rights may be terminated where there is clear and
convincing evidence that the infant child has suffered extensive physical
abuse while in the custody of his or her parents, and there is no reasonable
likelihood that the conditions of abuse can be substantially corrected
because the perpetrator of the abuse has not been identified and the parents,
even in the face of knowledge of the abuse, have taken no action to identify
the abuser.” Syllabus Point 3, In re Jeffrey R.L., 190 W.Va. 24,435 S.E.2d
162 (1993).

WV PUBLIC DEFENDER SERVICES
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ABUSE AND NEGLECT
Abused child defined (continued)
In re Harley C., (continued)

The Court first discussed the differences between an abused child and a
neglected one and noted that caselaw had expanded the statutory definition
of an abused child to include situations in which a child’s health is harmed
or threatened but where the parent or custodian fails to cooperate in
identifying the perpetrator of the abuse. See W.Va. DHHR v. Doris S..
Because the parents’ testimony about how the injuries occurred conflicted
with the medical testimony and because the parents apparently never
attempted to identify the abuser, the Court held that the lower court erred in
not adjudicating the child as having been abused and in failing to terminate
the parents’ custody.

Reversed and remanded.

State v. Julie G., 201 W.Va. 764, 500 S.E.2d 877 (1997)
No. 24580 (Davis, J.)

See ABUSE AND NEGLECT Proof of, (p. 37) for discussion of topic.

Child abuse creating risk of injury
Risk defined

State v. Snodgrass, 207 W.Va. 631, 535 S.E.2d 475 (2000)
No. 27313 (Maynard, C.J.)

The appellant was convicted by jury trial of child abuse by creating a risk of
injury, destruction of property and fleeing from an officer. Errors asserted
on appeal included: insufficient evidence to establish child abuse as a
matter of law; improper denial of a suppression motion involving statements
the appellant made while in custody; and improper admission of rebuttal
testimony.

WV PUBLIC DEFENDER SERVICES
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ABUSE AND NEGLECT
Child abuse creating risk of injury (continued)
Risk defined (continued)
State v. Snodgrass, (continued)

Syl. pt. 2 - “Each word of a statute should be given some effect and a statute
must be construed in accordance with the import of its language. Undefined
words and terms used in a legislative enactment will be given their common,
ordinary and accepted meaning.” Syllabus Point 6, in part, State ex rel.
Cohen v. Manchin, 175 W.Va. 525, 336 S.E.2d 171 (1984).

Syl. pt. 3 - The offense of child abuse creating a risk of injury as set forth in
W.Va. Code § 61-8D-3(c) (1996) is committed when any person inflicts
upon a minor physical injury by other than accidental means and by such
action, creates a substantial possibility of serious bodily injury or death.

The Court reversed and remanded this case on another issue and felt
compelled to provide guidance on remand regarding the meaning of the term
“risk” as it applies to the offense of child abuse creating a risk of bodily
injury since the term is not statutorily defined. The Court held that risk for
purposes of W.Va. Code § 61-8D-3 (c) means the substantial possibility of
loss or injury. The remaining assignments were not discussed.

Reversed and remanded on other grounds.

Concurrent placement/reunification
Planning

In re Billy Joe M., 206 W.Va. 1, 521 S.E.2d 173 (1999)
No. 25888 (Workman, J.)

See ABUSE AND NEGLECT Post-termination parental visitation, (p. 30)
for discussion of topic.

WV PUBLIC DEFENDER SERVICES
5 CRIMINAL LAW RESOURCE CENTER



ABUSE AND NEGLECT
Constitutionality of statute
Void for vagueness

State v. Bull, 204 W.Va. 255, 512 S.E.2d 177 (1998)
No. 25179 (Starcher, J.)

Appellants, husband and wife, were convicted of intentional neglect of an
incapacitated adult pursuant to W.Va. Code § 9-6-15. Appellants had left
the wife’s father alone for several days during extremely hot weather. The
elderly Mr. Carlson, then 78 years of age, was found sitting on the porch in
his underwear, a robe and boots. He had urinated and defecated on himself.
Later examination showed maggot larvae in his pubic region and raw,
irritated and swollen feet. His toenails were approximately one inch in
length and had begun to curl up under his toes.

Nearby stood a bucket into which Mr. Carlson had apparently urinated.
When asked why he was not seated in a more comfortable chair nearby he
claimed he was not allowed to sit there. A search of the house found no
edible food. Dirty dishes and pans were piled on counters and the sink.
There were no working light bulbs in the kitchen, dining room and on the
porch. Mr. Carlson was found to be dehydrated and suffering from
pneumonia and dementia.

The appellants set forth numerous arguments including the statute is
unconstitutionally vague and there is insufficient evidence to support the
conviction.

Syl. pt. 1- “A criminal statute must be set out with sufficient definiteness to
give a person of ordinary intelligence fair notice that his contemplated
conduct is prohibited by statute and to provide adequate standards for
adjudication.” Syllabus Point 1, State v. Flinn, 158 W.Va. 111, 208 S.E.2d
538 (1974).

Syl. pt. 2 - “Statutes involving a criminal penalty, which govern potential
First Amendment freedoms or other similarly sensitive constitutional rights,
are tested for certainty and definiteness by interpreting their meaning from
the face of the statute.” Syllabus Point 2, State v. Flinn, 158 W.Va. 111,
208 S.E.2d 538 (1974).
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ABUSE AND NEGLECT
Constitutionality of statute (continued)
Void for vagueness (continued)
State v. Bull, (continued)

Syl. pt. 3 - “Criminal statutes, which do not impinge upon First Amendment
freedoms or other similarly sensitive constitutional rights, are tested for
certainty and definiteness by construing the statute in light of the conduct to
which it is applied.” Syllabus Point 3, State v. Flinn, 158 W.Va. 111, 208
S.E.2d 538 (1974).

Syl. pt. 4 - “ “When the constitutionality of a statute is questioned every
reasonable construction of the statute must be resorted to by a court in order
to sustain constitutionality, and any doubt must be resolved in favor of the
constitutionality of the legislative enactment.” Point 3 Syllabus, Willis v.
O’Brien, 151 W.Va. 628, 153 S.E.2d 178 [1967]. “Syllabus Point 4, State
v. Flinn, 158 W.Va. 111, 208 S.E.2d 538 (1974).

Syl. pt. 5 - W.Va. Code, 9-6-15(b) [1984] is not unconstitutionally vague and
violative of U.S. Const. amend. XIV, Sec. 1, or of W.Va. Const. art. 111, Sec.
10 or Sec. 14.

Syl. pt. 9 - “The function of an appellate court when reviewing the
sufficiency of the evidence to support a criminal conviction is to examine
the evidence admitted at trial to determine whether such evidence, if
believed, is sufficient to convince a reasonable person of the defendant’s
guilt beyond a reasonable doubt. Thus, the relevant inquiry is whether, after
viewing the evidence in the light most favorable to the prosecution, any
rational trier of fact could have found the essential elements of the crime
proved beyond a reasonable doubt.” Syllabus Point 1, State v. Guthrie, 194
W.Va. 657,461 S.E.2d 163 (1995).

The Court found the statutory language of W.Va. Code § 9-6-15(b) was not
vague or overbroad when read in conjunction with the pertinent definition
of “incapacitated adult”, “abuse”, “neglect”, “emergency” and “emergency
situation” supplied in § 9-6-1. The Court also found the evidence sufficient
to prove the necessary elements of the crime and noted that an abused adult

need not be under a legal guardianship for the crime to occur.

Affirmed.
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ABUSE AND NEGLECT

Definitions

Abused child

In re Harley C., 203 W.Va. 594, 509 S.E.2d 875 (1998)
No. 25160 (Maynard, J.)

See ABUSE AND NEGLECT Abused child defined, (p. 3) for discussion
of topic.
State v. Julie G., 201 W.Va. 764, 500 S.E.2d 877 (1997)

No. 24580 (Davis, J.)

See ABUSE AND NEGLECT Proof of, (p. 37) for discussion of topic.

Due to parent’s terminal illness

In the Interest of Micah Alyn R., 202 W.Va. 400, 504 S.E.2d 635 (1998)
No. 24878 (Maynard, J.)

In July 1996, a mother with AIDS voluntarily placed her HIV-inflicted 2 Y2-
year-old child in foster care because of her inability to properly care for the
child. She later sought full custody, but in July 1997, DHHR filed for
termination of parental rights based on abuse and neglect (the father’s rights
had been terminated on grounds of abandonment). The allegations included
instances in which the mother had shaken and slapped the child and in
which she had failed to administer the child’s medications. A support
specialist testified that the mother had shown improvement over the
preceding 3 months, and the mother herself said that she was feeling much
stronger and able to care for the child. The guardian ad litem recommended
deferring a decision on termination of parental rights, and visitation was
continued under the placement agreement. At a hearing 3 months later,
DHHR alleged that the mother was having problems complying with the
visitation and treatment plan and recommended termination of her rights
subject to post-termination visitation. After hearing, the court found that the
child was abused and neglected, terminated the mother’s parental rights and
granted post-termination visitation. She appealed claiming insufficiency of
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ABUSE AND NEGLECT
Due to parent’s terminal illness (continued)
In the Interest of Micah Alyn R., (continued)

evidence of abuse and neglect noting that the incidents of abusive behavior
were minimal and committed while she was under a great deal of stress. As
to neglect, at the time of the hearing she was administering the medications
correctly.

Syl. pt. 1 - “Although conclusions of law reached by a circuit court are
subject to de novo review, when an action, such as an abuse and neglect
case, is tried upon the facts without a jury, the circuit court shall make a
determination based upon the evidence and shall make findings of fact and
conclusions of law as to whether such child is abused or neglected. These
findings shall not be set aside by a reviewing court unless clearly erroneous.
A finding is clearly erroneous when, although there is evidence to support
the finding, the reviewing court on the entire evidence is left with the
definite and firm conviction that a mistake has been committed. However,
a reviewing court may not overturn a finding simply because it would have
decided the case differently, and it must affirm a finding if the circuit court’s
account of the evidence is plausible in light of the record viewed in its
entirety.” Syllabus Point 1, In the Interest of Tiffany Marie S., 196 W.Va.
223,470 S.E.2d 177 (1996).

Syl. pt. 2 - When a parent is unable to properly care for a child due to the
parent’s terminal illness, so that conditions which would constitute neglect
of the child occur and continue to be threatened, termination of parental
rights, without consent, is contrary to public policy, even though there is no
reasonable likelihood that the conditions of neglect will be substantially
corrected in the future. In such circumstances, a circuit court should
ordinarily postpone or defer any decision on termination of parental rights.
However, such deference on the parental rights termination issue does not
require a circuit court to postpone or defer decisions on custody or other
issues properly before the court. In fact, efforts towards locating prospective
adoptive parents shall be made so long as every measure is taken to foster
and maintain the bond and ongoing relationship between the parent and
child.
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ABUSE AND NEGLECT
Due to parent’s terminal illness (continued)
In the Interest of Micah Alyn R., (continued)

The Court first found that the evidence supported the finding that the child
was abused and neglected under W.Va. Code § 49-1-3(a)(1) & 49-1-
3(g)(1)(A) (1994). Moreover, the Court agreed with the lower court that
there was “no reasonable likelihood that the conditions of abuse and neglect
can be substantially corrected.” W.Va. Code § 49-6-5(b). Nevertheless, the
Court noted the real reason for the problems lay in the mother’s and child’s
medical conditions and that termination was too drastic a measure.
Therefore, the Court formulated the following rule: If a parent is unable to
care for a child “due to the parent’s terminal illness” such that that inability
causes and threatens what could be deemed neglect, termination of parental
rights is nevertheless contrary to public policy even if there is no reasonable
likelihood that the conditions of neglect will be substantially corrected in the
future. Courts faced with such situations should defer termination rulings
while efforts at locating prospective adoptive parents goes forward. Foster
parents’ right should be protected as well through the development of
permanency plans.

Reversed and remanded.

Evidence sufficient to terminate improvement period
Standard of proof

DHHR ex rel. McClure v. Daniel B., 203 W.Va. 254, 507 S.E.2d 132
(1998) No. 25002 (Per Curiam)

See ABUSE AND NEGLECT Improvement period, Termination, (p. 24)
for discussion of topic.
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ABUSE AND NEGLECT
Findings required

In re George Glen B., 205 W.Va. 435, 518 S.E.2d 863 (1999)
No. 26202 (Workman, J.)

See ABUSE AND NEGLECT Prior acts of abuse, (p. 33) for discussion of
topic.

State v. Julie G., 201 W.Va. 764, 500 S.E.2d 877 (1997)
No. 24580 (Davis, J.)

See ABUSE AND NEGLECT Proof of, (p. 37) for discussion of topic.

Foster parents
Right to visitation

In the Matter of Zachery William R., 203 W.Va. 616, 509 S.E.2d 897
(1998) No. 25012 (Per Curiam)

Parents’ custodial rights were terminated and the child was placed in foster
care. After 3 years with the foster family, adoption proceedings were almost
completed when a teenage acquaintance of the family accused them of
sexually abusing her. DHHR ended the foster placement and placed the
child elsewhere. The accuser later retracted the accusations, and the foster
parents then petitioned for visitation with the child. The lower court
concluded that visitation would not be in the child’s best interest and denied
the petition. The former foster parents, joined by the guardian ad litem,
appealed.

Syl. pt. 1 - “A child has a right to continued association with individuals
with whom he has formed a close emotional bond, including foster parents,
provided that a determination is made that such continued contact is in the
best interests of the child.” Syllabus Point 11, In re Jonathan G., 198
W.Va. 716, 482 S.E.2d 893 (1996).
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ABUSE AND NEGLECT
Foster parents (continued)
Right to visitation (continued)
In the Matter of Zachery William R., (continued)

Syl. pt. 2 - “The best interests of a child are served by preserving important
relationships in that child’s life.” Syllabus Point 2, State ex rel. Treadway
v. McCoy, 189 W.Va. 210, 429 S.E.2d 492 (1993).

Syl. pt. 3 - “It is a traumatic experience for children to undergo sudden and
dramatic changes in their permanent custodians. Lower courts in cases such
as these should provide, whenever possible, for a gradual transition period,
especially where young children are involved. Further, such gradual
transition periods should be developed in a manner intended to foster the
emotional adjustment of the children to this change and to maintain as much
stability as possible in their lives.” Syllabus Point 3, James M. v. Maynard,
185 W.Va. 648, 408 S.E.2d 400 (1991).

The Court explained that a child has a right to continued contact with
persons with whom the child has formed an emotional bond. In this case,
the Court concluded that the lower court did not have a sufficient record to
deny visitation to the former foster parents. The Court also expressed
concern with the lower court’s failure to look into the retracted allegations
of sexual abuse. [NOTE: Although the right here is the child’s rather than
the foster parents’, no mention is made of the effect, if any, of the guardian
ad litem’s decision to join in the foster parents’ appeal.]

Reversed and remanded with directions.

Role in proceedings

In re Harley C., 203 W.Va. 594, 509 S.E.2d 875 (1998)
No. 25160 (Maynard, J.)

Five-month-old was injured and diagnosed with a rotational fracture of the
femur; x-rays revealed two healing broken ribs. DHHR filed a petition
alleging that the child was abused, and the child was immediately removed
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ABUSE AND NEGLECT
Foster parents (continued)
Role in proceedings (continued)
In re Harley C., (continued)

from the home and placed with foster parents. At the adjudicatory hearing,
the parents admitted neglect but denied physically abusing the child. DHHR
sought termination of parental rights because no explanation had been given
for the child’s injuries. The court found no evidence to terminate parental
rights and ordered that the child be reunified with his parents. The court
also granted the foster parents’ motion to intervene in accordance with the
rule set forth in In re Jonathan G., 198 W.Va. 716, 482 S.E.2d 893 (1996),
but denied them access to the court file. The Supreme Court granted the
foster parents’ emergency petition to stay the lower court’s reunification
order and granted them full access to the court file. The foster parents then
appealed the dispositional order.

Syl. pt. 1 - Foster parents who are granted standing to intervene in abuse and
neglect proceedings by the circuit court are parties to the action who have
the right to appeal adverse circuit court decisions.

The parents and the guardian ad litem argued that the foster parents had no
standing to bring the appeal. The Court disagreed, noting that the order
allowing them the right to intervene in the action below conferred on the
foster parents all the rights and responsibilities of any other party to the
action.

Reversed.

In re Michael Ray T., 206 W.Va. 434, 525 S.E.2d 315 (1999)
No. 26639 (Davis, J.)

In mid-1998, DHHR removed 3 children from their home on allegations of
neglect and placed them in foster care with the appellants. During a
subsequent improvement period, one of the children confided to her foster
mother that she had been sexually abused by her biological mother during
a supervised visit; the incident was reported by appellants to DHHR. That

WYV PUBLIC DEFENDER SERVICES
13 CRIMINAL LAW RESOURCE CENTER



ABUSE AND NEGLECT
Foster parents (continued)
Role in proceedings (continued)
In re Michael Ray T., (continued)

child’s behavior in the foster home had been troublesome -- the appellants
had requested that she be placed in respite care -- and worsened after the
alleged abuse. Visitation with the mother was temporarily suspended, but
problems continued between the child and the foster parents, and DHHR
warned that the children might have to be removed if the situation did not
improve.

After visitation with the mother was re-instituted, other instances of abuse
were reported. Believing that DHHR was taking inadequate action, the
appellants wrote to several government officials (e.g., Senator Rockefeller)
outlining the allegations. Citing a breach of confidentiality and a concern
for the overall situation in the foster home, the children were removed from
the appellants’ home and placed elsewhere. The appellants then moved to
intervene in the ongoing abuse and neglect hearings and to have the children
returned. The motion to intervene was denied by the circuit court on the
ground that only foster parents with physical custody have such aright. The
court also refused to consider the request that the children be returned,
noting that the proper vehicle would be a petition for a writ of mandamus.
Appellants appealed.

Syl. pt. 1 - “The foster parents’ involvement in abuse and neglect
proceedings should be separate and distinct from the fact-finding portion of
the termination proceeding and should be structured for the purpose of
providing the circuit court with all pertinent information regarding the child.
The level and type of participation in such cases is left to the sound
discretion of the circuit court with due consideration of the length of time
the child has been cared for by the foster parents and the relationship that
has developed. To the extent that this holding is inconsistent with Bowens
v. Maynard, 174 W.Va. 184,324 S .E.2d 145 (1984), that decision is hereby
modified.” Syllabus point 1, In re Jonathan G., 198 W.Va. 716,482 S.E.2d
893 (1996).
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ABUSE AND NEGLECT
Foster parents (continued)
Role in proceedings (continued)
In re Michael Ray T., (continued)

Syl. pt. 2- “ ‘Child abuse and neglect cases must be recognized as being
among the highest priority for the courts’ attention. Unjustified procedural
delays wreak havoc on a child’s development, stability and security.” Syl.
point 1, in part, In re Carlita B., 185 W.Va. 613, 408 S.E.2d 365 (1991).”
Syllabus point 3, In re Jonathan G., 198 W.Va. 716,482 S.E.2d 893 (1996).

Syl. pt. 3- “Cases involving children must be decided not just in the context
of competing sets of adults’ rights, but also with a regard for the rights of
the child(ren).” Syllabus point 7, In re Brian D., 194 W.Va. 623, 461
S.E.2d 129 (1995).

Syl. pt. 4- Former foster parents do not have standing to intervene in abuse
and neglect proceedings involving their former foster child(ren).

Syl. pt. 5- A circuit court may, in its sound discretion, permit former foster
parents to present evidence regarding their former foster child(ren) to assist
the court in assessing the best interests of such child(ren) subject to an abuse
and neglect proceeding.

Syl. pt. 6 - The responsibility and burden of designating the record is on the
parties, and appellate review must be limited to those issues which appear
in the record presented to this Court.

Syl. pt. 7 - “ * “In the exercise of its appellate jurisdiction, this Court will
not decide nonjurisdictional questions which were not considered and
decided by the court from which the appeal has been taken.” Syllabus Point
1, Mowery v. Hitt, 155 W.Va. 103, 181 S.E.2d 334 (1971).” Syl pt. 1,
Shackleford v. Catlett, 161 W.Va. 568, 244 S.E.2d 327 (1978).” Syllabus
point 3, Voelker v. Frederick Business Properties Co., 195 W.Va. 246, 465
S.E.2d 246 (1995).
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ABUSE AND NEGLECT
Foster parents (continued)
Role in proceedings (continued)
In re Michael Ray T., (continued)

The Court affirmed. In In re Jonathan G., the Court held that current foster
parents could participate in abuse and neglect hearings to provide the court
with pertinent information, but the level and type of participation was left
to the circuit court. Declaring that the situation presented in the instant
appeal, that of former foster parents seeking a role in the abuse hearings, to
be one of first impression, the Court first held that such persons had no
standing to participate or intervene (the terms are used interchangeably).
The basis of this decision is the need for the quick resolution of neglect
proceedings and a recognition that the focus of such hearings is the welfare
of the children, not the rights of the various adults involved. Despite the
lack of standing, the Court went on to evaluate whether the denial of the
appellants’ intervention motion was an abuse of discretion. Recognizing
that former foster parents could have relevant information to assist the court
in deciding neglect cases, the Court held that they may (as was done in this
case) appear for the purpose of providing such information without being
allowed to intervene completely.

The Court also noted that the appellants might have other vehicles by which
they could contest the DHHR’s removal of the children from their home,
e.g., mandamus or habeas corpus. The Court then went on to discuss the
appellants’ contention that the circuit court erred in refusing their motion for
custody. Instead of merely referring to the holding regarding the lack of a
right of intervention, the Court cited the lack of a sufficient record regarding
the reasons the children were removed from the appellants’ home and
refused to consider the issue.

Affirmed.
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ABUSE AND NEGLECT

Hearing

Required for parental rights termination

In re Beth, 204 W.Va. 424, 513 S.E.2d 472 (1998)
No. 25210 (Workman, J.)

See ABUSE AND NEGLECT Termination of parental rights, Hearing
required, (p. 47) for discussion of topic.

Improvement period

Commencement

In re Emily and Amos B., ___ 'W.Va. ___, 540 S.E.2d 542 (2000)
No. 26915 (Davis, J.)

This appeal was brought by the Department of Health and Human Resources
(DHHR) to challenge the dispositional order of the circuit court in an abuse
and neglect case which denied DHHR’s motion to terminate the parental
rights of the children’s parents and granted each parent a one-year
improvement period which was to commence at some future, indeterminate,
date.

By previous order, the circuit court adjudicated the children to be abused
and neglected after finding that each of the parents had abandoned them.
Based on this finding, DHHR was required by law to file a motion to
terminate the parental rights of both parents.

The two errors assigned by DHHR were that: 1) a delayed dispositional
improvement period is beyond the intent of the law; and 2) DHHR’s motion
to terminate the parental rights should have been granted.

Syl. pt. 1 - “* “Although conclusions of law reached by a circuit court are
subject to de novo review, when an action, such as an abuse and neglect
case, is tried upon the facts without a jury, the circuit court shall make a
determination based upon the evidence and shall make findings of fact and
conclusions of law as to whether such child is abused or neglected. These
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ABUSE AND NEGLECT
Improvement period (continued)
Commencement (continued)
In re Emily and Amos B., (continued)

findings shall not be set aside by a reviewing court unless clearly erroneous.
A finding is clearly erroneous when, although there is evidence to support
the finding, the reviewing court on the entire evidence is left with the
definite and firm conviction that a mistake has been committed. However,
a reviewing court may not overturn a finding simply because it would have
decided the case differently, and it must affirm a finding if the circuit court's
account of the evidence is plausible in light of the record viewed in its
entirety.” Syl. Pt. 1, In re Tiffany Marie S., 196 W.Va. 223,470 S.E.2d 177
(1996)." Syllabus Point 1, In re George Glen B.,205 W.Va. 435,518 S.E.2d
863 (1999).” Syllabus point 1, In re Travis W., 206 W.Va. 478, 525 S.E.2d
669 (1999).

Syl. pt. 2 - “ ‘[Clourts are not required to exhaust every speculative
possibility of parental improvement before terminating parental rights where
it appears that the welfare of the child will be seriously threatened . . .." Syl.
Pt. 1, in part, In re R.J.M., 164 W.Va. 496, 266 S.E.2d 114 (1980).”
Syllabus point 7, in part, In re Carlita B., 185 W.Va. 613 185 W.Va. 613,
408 S.E.2d 365 (1991).

Syl. pt. 3 - “Once a court exercising proper jurisdiction has made a
determination upon sufficient proof that a child has been neglected and his
natural parents were so derelict in their duties as to be unfit, the welfare of
the infant is the polar star by which the discretion of the court is to be
guided in making its award of legal custody.” Syllabus point 8, in part, In
re Willis, 157 W.Va. 225,207 S.E.2d 129 (1973).

Syl. pt. 4 - “ * “Child abuse and neglect cases must be recognized as being
among the highest priority for the courts' attention. Unjustified procedural
delays wreak havoc on a child's development, stability and security.” Syl.
Pt. 1, in part, In re Carlita B., 185 W.Va. 613 185 W.Va. 613, 408 S.E.2d
365 (1991)." Syllabus point 3, In re Jonathan G., 198 W.Va. 716, 482
S.E.2d 893 (1996).” Syllabus point 2, In re Michael Ray T.,206 W.Va. 434,
525 S.E.2d 315 (1999).
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ABUSE AND NEGLECT
Improvement period (continued)
Commencement (continued)
In re Emily and Amos B., (continued)

Syl. Pt. 5 - The commencement of a dispositional improvement period in
abuse and neglect cases must begin no later than the date of the dispositional
hearing granting such improvement period.

Syl. pt. 6 - Atall times pertinent thereto, a dispositional improvement period
is governed by the time limits and eligibility requirements provided by
W.Va. Code § 49-6-2 (1996) (Repl. Vol. 1999), W.Va. Code § 49-6-5 (1998)
(Repl. Vol. 1999), and W.Va. Code § 49-6-12 (1996) (Repl. Vol. 1999).

Syl. pt. 7 - “A natural parent of an infant child does not forfeit his or her
parental right to the custody of the child merely by reason of having been
convicted of one or more charges of criminal offenses.” Syllabus point 2,
State ex rel. Acton v. Flowers, 154 W.Va. 209, 174 S.E.2d 742 (1970).

Syl. pt. 8 - “ “‘When parental rights are terminated due to neglect or abuse,
the circuit court may nevertheless in appropriate cases consider whether
continued visitation or other contact with the abusing parent is in the best
interest of the child. Among other things, the circuit court should consider
whether a close emotional bond has been established between parent and
child and the child's wishes, if he or she is of appropriate maturity to make
such request. The evidence must indicate that such visitation or continued
contact would not be detrimental to the child's well being and would be in
the child's best interest." Syllabus Point 5, In re Christina L., 194 W.Va.
446, 460 S.E.2d 692 (1995).” Syllabus point 8, In re Katie S., 198 W.Va.
79, 479 S.E.2d 589 (1996).

The Court agreed with the first assignment of error and held that a
dispositional improvement period in abuse and neglect cases must begin no
later than the date of the dispositional hearing on which the improvement
period is granted.
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ABUSE AND NEGLECT
Improvement period (continued)
Commencement (continued)
In re Emily and Amos B., (continued)

Although noting that quick resolution to this case was needed, the Court
found that it could not render an opinion regarding the lower court’s
decision not to terminate parental rights since the appellate record did not
contain pertinent transcripts of the proceedings leading up to the
dispositional order. Instead, the Court vacated the dispositional order and
provided instruction (Syl. pts 7, 8) for the lower court’s reconsideration of
the matter.

Reversed in part, vacated in part, and remanded.

Extension findings required

In re Jamie Nicole H., 205 W.Va. 176, 517 S.E.2d 41 (1999)
No. 25800 (Workman, J.)

After DHHR filed charges of neglect against the mother, the circuit court
transferred temporary custody of her child to DHHR. A 60-day
improvement period was granted on December 29, 1997. Atan adjudicatory
hearing 5 weeks later, the mother admitted the charges of neglect. Noting
the absence of physical abuse, the court granted a 90-day improvement
period during which the mother was to achieve certain goals, e.g., obtain
employment and “maintain an alcohol-free environment for the children
without negative social behaviors.” During the improvement period, she
was jailed for 12 days on a petit larceny charge and 17 days for battery and
revocation of probation.

At the June 22, 1998 dispositional hearing, the mother moved for a 60-day
extension of the improvement period based on her compliance with some
of the court-imposed conditions, e.g., attendance at 10 counseling sessions
and the commencement (3 weeks earlier) of GED classes. The court denied
this motion and terminated the mother’s parental rights. The mother
appealed based on the denial of an extension of the improvement period as
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ABUSE AND NEGLECT
Improvement period (continued)
Extension findings required (continued)
In re Jamie Nicole H., (continued)

well as the trial court’s reliance on her failure to substantially or timely meet
certain conditions of the improvement period - obtain employment and work
toward a GED - because such conditions were irrelevant to her fitness as a
parent.

Syl. pt. 1 - “Although conclusions of law reached by a circuit court are
subject to de novo review, when an action, such as an abuse and neglect
case, is tried upon the facts without a jury, the circuit court shall make a
determination based upon the evidence and shall make findings of fact and
conclusions of law as to whether such child is abused or neglected. These
findings shall not be set aside by a reviewing court unless clearly erroneous.
A finding is clearly erroneous when, although there is evidence to support
the finding, the reviewing court on the entire evidence is left with the
definite and firm conviction that a mistake has been committed. However,
a reviewing court may not overturn a finding simply because it would have
decided the case differently, and it must affirm a finding if the circuit court’s
account of the evidence is plausible in light of the record viewed in its
entirety. Syl. Pt. 1, In re Tiffany Marie S., 196 W.Va. 223,470 S.E.2d 177
(1996).

Syl. pt. 2 - Pursuant to West Virginia Code § 49-6-12(g) (1998), before a
circuit court can grant an extension of a post-adjudicatory improvement
period, the court must first find that the respondent has substantially
complied with the terms of the improvement period; that the continuation
of the improvement period would not substantially impair the ability of the
Department of Health and Human Resources to permanently place the child;

and that such extension is otherwise consistent with the best interest of the
child.
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ABUSE AND NEGLECT
Improvement period (continued)
Extension findings required (continued)
In re Jamie Nicole H., (continued)

Syl. pt. 3 - Since the procedural mechanisms for objecting to and modifying
a family case plan are clearly in place, a parent cannot wait until the
improvement period has lapsed to raise objections to the conditions imposed
on him/her. The rules of procedure which govern abuse and neglect
proceedings clearly require that a party seeking to modify a family case plan
must act promptly and inform the court as soon as possible of the need for
modification.

Syl. pt. 4 - “When parental rights are terminated due to neglect or abuse, the
circuit court may nevertheless in appropriate cases consider whether
continued visitation or other contact with the abusing parent is in the best
interest of the child. Among other things, the circuit court should consider
whether a close emotional bond has been established between parent and
child and the child’s wishes, if he or she is of appropriate maturity to make
such request. The evidence must indicate that such visitation or continued
contact would not be detrimental to the child’s well being and would be in
the child’s best interest.” Syl. Pt. 5, In re Christina L., 194 W.Va. 446, 460
S.E.2d 692 (1995).

Although the Court held that objections to the plan must be raised during the
improvement period and that appellant’s failure to object prior to the appeal
foreclosed consideration of any objections to the plan, the Court did assess
the reasonableness of the disputed conditions.

Noting that W.Va. Code § 49-6-12(g) allows up to a 3-month extension of
the improvement period upon a finding that certain conditions have been
met, the Court found no abuse of discretion because (1) she had not sought
to modify the plan until after the post-adjudicatory period had ended; (2) she
had made little effort to comply with the plan; and (3) the GED/employment
conditions were not unreasonable under the facts of this case.

WV PUBLIC DEFENDER SERVICES
22 CRIMINAL LAW RESOURCE CENTER



ABUSE AND NEGLECT
Improvement period (continued)
Extension findings required (continued)
In re Jamie Nicole H., (continued)

With regard to the disputed conditions, the Court noted that the family case
plan had been developed by DHHR with her input and consent and, further,
that she made no objection to the plan at the February 2, 1999 adjudicatory
hearing. The Court also noted that, while it was unlikely that a court would
terminate parental rights solely on the basis of a failure to acquire a GED or
adequate housing (footnote 17), the termination was ordered for reasons “far
more crucial” to her failure to meet minimal standards for parenting.

The Court, sua sponte, noted the virtual absence of evidence in the record
of a parent/child emotional bond and the lack of any provision in the trial
court’s order for any post-termination relationship. The issue had been
raised briefly at the June, 1998, dispositional hearing, and the trial court
took the matter under advisement. After being informed by DHHR during
oral argument on May 14, 1999, that a hearing on the issue had been
scheduled for the following week, the Court found it to be “utterly
irresponsible” that a year elapsed without resolution of the issue and
remanded with directions to resolve the issue of the post-termination
relationship.

The Court also directed the trial court on remand to resolve the case of the
parental rights of the biological father of one of the children. The Court
emphasized the need to resolve such issues in order to enable DHHR to
prepare a “permanency plan.”

Affirmed but remanded with directions.
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ABUSE AND NEGLECT
Improvement period (continued)
Termination

DHHR ex rel. McClure v. Daniel B., 203 W.Va. 254, 507 S.E.2d 132
(1998) No. 25002 (Per Curiam)

DHHR petitioned to terminate parental rights on grounds of neglect and
abuse, with the crux of the petition being that the parents had essentially
abandoned the child to foster care while they engaged in an acrimonious 6
year divorce battle. The court ruled that the father had neglected the child.
He immediately moved for a 6-month post-adjudication improvement
period, which was granted with conditions that he find housing, attend
substance abuse counseling and remain drug/alcohol free. After a review
hearing held 3 months later, the guardian and DHHR moved to terminate the
improvement period on the grounds of non-compliance with the conditions
set by the court, e.g., failure to find adequate housing or to abstain from
drugs and alcohol. The court denied the motion, and the guardian ad litem
appealed. DHHR filed a brief as an appellee supporting the appellant’s
position.

Syl. pt. 1 - “Although conclusions of law reached by a circuit court are
subject to de novo review, when an action, such as an abuse and neglect
case, is tried upon the facts without a jury, the circuit court shall make a
determination based upon the evidence and shall make findings of fact and
conclusions of law as to whether such child is abused or neglected. These
findings shall not be set aside by a reviewing court unless clearly erroneous.
A finding is clearly erroneous when, although there is evidence to support
the finding, the reviewing court on the entire evidence is left with the
definite and firm conviction that a mistake has been committed. However,
a reviewing court may not overturn a finding simply because it would have
decided the case differently, and it must affirm a finding if the circuit court’s
account of the evidence is plausible in light of the record viewed in its
entirety.” Syllabus Point 1, In the Interest of: Tiffany Marie S., 196 W.Va.
223,470 S.E.2d 177 (1996).

Syl. pt. 2 - “Although parents have substantial rights that must be protected,
the primary goal in cases involving abuse and neglect, as in all family law
matters, must be the health and welfare of the children.” Syllabus Point 3,
In re Katie S., 198 W.Va. 79, 479 S.E.2d 589 (1996).
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ABUSE AND NEGLECT
Improvement period (continued)
Termination (continued)
DHHR ex rel. McClure v. Daniel B., (continued)
Although the trial court apparently did not explain its ruling in any great
detail, the Court held that the decision to deny the motion to terminate the
improvement period was clearly erroneous. The Court explained that W.Va.
Code §49-6-12(f) mandates that “the court shall forthwith terminate the
improvement period” whenever the DHHR demonstrates that the respondent
“has failed to participate in any provision of the improvement period. . .”.
Here, the father clearly did not adhere with the conditions of the

improvement period order.

Reversed and remanded.

Joinder of necessary parties

In the Matter of Tracy C., 205 W.Va. 602, 519 S.E.2d 885 (1999)
No. 25840 & 25841 (Per Curiam)

See ABUSE AND NEGLECT Placement, (p. 29) for discussion of topic.

Medical and school records
Access

West Virginia DHHR v. Clark, ___ 'W.Va.___, 543 S.E.2d 659 (2000)
No. 27915 (Per Curiam)

See JUVENILES Medical and school records, Access, (p. 516) for discus-
sion of topic.
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ABUSE AND NEGLECT
Modification of case plan

In re Jamie Nicole H., 205 W.Va. 176, 517 S.E.2d 41 (1999)
No. 25800 (Workman, J.)

See ABUSE AND NEGLECT Improvement period, Extension findings
required, (p. 20) for discussion of topic.

Neglect defined

In re Harley C., 203 W.Va. 594, 509 S.E.2d 875 (1998)
No. 25160 (Maynard, J.)

See ABUSE AND NEGLECT Abused child defined, (p. 3) for discussion
of topic.

Notice
Abandonment

In re Jeffries, 204 W.Va. 360, 512 S.E.2d 873 (1998)
No. 25198 (Starcher, J.)

See ABUSE AND NEGLECT Abandonment, Burden of proof, (p. 1) for
discussion of topic.

Out-of-state orders

DHHR ex rel. Hisman v. Angela D., 203 W.Va. 335, 507 S.E.2d 698
(1998) No. 24670 (Per Curiam)

Appellant, an Ohio resident, filed a petition in Ohio in November 1995
seeking custody of an infant that he claimed had been living with him for
over a year. A month later, the mother signed a consent to permit appellant
to adopt the child, and the Ohio court issued an order placing the child with
appellant in anticipation of adoption; this order specifically found that the
child was a resident of Ohio. Two months later, the West Virginia DHHR

WYV PUBLIC DEFENDER SERVICES
26 CRIMINAL LAW RESOURCE CENTER



ABUSE AND NEGLECT
Out-of-state orders (continued)
DHHR ex rel. Hisman v. Angela D., (continued)

filed a neglect and abuse petition against the mother regarding the child,
whose whereabouts were unknown, and emergency custody was given to
DHHR. (DHHR obtained physical custody a month later when the child’s
grandmother brought the child to DHHR at the agency’s request). Four
months later, appellant filed a motion to dismiss the abuse and neglect
petition on alleged lack of jurisdiction in West Virginia. The West Virginia
court found that Ohio did not exercise jurisdiction consistent with the
provisions of the Uniform Child Custody Jurisdiction Act, W.Va. Code §§
48-10-1 et seq., and that jurisdiction was properly in the West Virginia
courts. Appeal of the jurisdictional issue was taken.

Syl. pt. 1 - “Where the issue on an appeal from the circuit court is clearly a
question of law or involving an interpretation of a statute, we apply a de
novo standard of review.” Syl. Pt. 1, Chrystal R M. v. Charlie A.L., 194
W.Va. 138, 459 S.E.2d 415 (1995).

Syl. pt. 2- “Under the Parental Kidnapping Prevention Act of 1980, 28
U.S.C. Sec. 1738A (1982), our courts are required to enforce an out-of-state
child custody modification decree if: (1) the initial decree was consistent
with the act; (2) the court in the first state had jurisdiction under its laws to
modify the initial decree; and (3) a child or one of the contestants in such
proceeding has remained a resident of the first state.” Syl. Pt. 2, Arbogast
v. Arbogast, 174 W.Va. 498, 327 S.E.2d 675 (1984).

Syl. pt. 3 - “Before an out-of-state child custody decree can be enforced
here, it must be demonstrated that the court making the decree had
jurisdiction of the parties and of the subject matter of the dispute.” Syl. Pt.
3, Arbogast v. Arbogast, 174 W.Va. 498, 327 S.E.2d 675 (1984).

Syl. pt. 4 - “ “The Parental Kidnapping Prevention Act of 1980, 28 U.S.C.
§ 1738A (1982), extends full faith and credit principles to child custody
decrees and requires every state to enforce sister state custody
determinations that are consistent with the act.” Syllabus Point 1, Arbogast
v. Arbogast, 174 W.Va. 498, 327 S.E.2d 675 (1984).” Syl. Pt. 1, Sheila L.
v. Ronald P.M., 195 W.Va. 210, 465 S.E.2d 210 (1995).
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ABUSE AND NEGLECT
Out-of-state orders (continued)
DHHR ex rel. Hisman v. Angela D., (continued)

Syl. pt. 5 - “The Uniform Child Custody Jurisdiction Act, W.Va. Code §§
48-10-1 to -26 (1986), is premised on the theory that the best interests of a
child are served by limiting jurisdiction to modify a child custody decree to
the court which has the maximum amount of evidence regarding the child’s
present and future welfare.” Syl. Pt. 1, In re Brandon L.E., 183 W.Va. 113,
394 S.E.2d 515 (1990).

Syl. pt. 6 - “Notwithstanding their intent to require states adopting the
Uniform Child Custody Jurisdiction Act to recognize custody decrees
entered by sister states, the Act’s drafters in no uncertain terms provided
jurisdiction to both the original ‘custody court’ and other courts to
determine whether modification of the initial custody decree is in the best
interest of the child.” Syl. Pt. 2, In re Brandon L.E., 183 W.Va. 113, 394
S.E.2d 515 (1990).

The Court analyzed the UCCJA and its federal counterpart, the Parental
Kidnaping Prevention Act (28 USC 1728A), the latter of which was
designed to require every state to recognize and enforce custody
determinations of other states if such determinations were made in
conformity with the PKPA. The Court then agreed with the trial court that
Ohio had failed to obtain jurisdiction because there was no showing that the
child was a resident of Ohio at the time of the Ohio order.

Affirmed.

Petition amendment

State v. Julie G., 201 W.Va. 764, 500 S.E.2d 877 (1997)
No. 24580 (Davis, J.)

See ABUSE AND NEGLECT Proof of, (p. 37) for discussion of topic.
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ABUSE AND NEGLECT

Placement

In the Matter of Tracy C., 205 W.Va. 602, 519 S.E.2d 885 (1999)
No. 25840 & 25841 (Per Curiam)

In an abuse and neglect proceeding, custody was granted to the child’s
grandmother despite substantial evidence that such placement was
inappropriate because the grandmother had lost custody of all 5 of her
children based in part on physical abuse. The DHHR joined the mother in
appealing the decision. The guardian ad litem supported the trial court’s
placement decision but asserted error in the trial court’s failure to join as
necessary parties a child born while this case was pending as well as that
child’s father.

Syl. pt. 1 - “Although conclusions of law reached by a circuit court are
subject to de novo review, when an action, such as an abuse and neglect
case, is tried upon the facts without a jury, the circuit court shall make a
determination based upon the evidence and shall make findings of fact and
conclusions of law as to whether such child is abused or neglected. These
findings shall not be set aside by a reviewing court unless clearly erroneous.
A finding is clearly erroneous when, although there is evidence to support
the finding, the reviewing court on the entire evidence is left with the
definite and firm conviction that a mistake has been committed. However,
a reviewing court may not overturn a finding simply because it would have
decided the case differently, and it must affirm a finding if the circuit court’s
account of the evidence is plausible in light of the record viewed in its
entirely.” Syllabus Point 1, In re Tiffany Marie S., 196 W.Va. 223, 470
S.E.2d 177 (1996).

The Court held that the custody decision was clearly erroneous since the
preponderance of the evidence did not support placement of the child with
the grandmother. The Court directed the lower court on remand to examine
the best interests of all of the children and to mandate DHHR develop a plan
to transition custody of the child from the grandmother to the mother.

As to the guardian ad litem’s joinder of parties claim, the Court stated that
W.Va. Code § 49-6-3(a) (1998) required that the child born while the abuse
and neglect proceeding was pending be joined and that W.Va. Code § 29-6-
19(b) (1992) required joinder of the father of this child.

Reversed and remanded.
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ABUSE AND NEGLECT
Plea agreement void against public policy

State ex rel. Lowe v. Knight, _ W.Va. ___, 544 S.E.2d 61 (2000)
No. 27911 (Per Curiam)

See PLEA AGREEMENT, Limitation on use, When void against public
policy, (p. 594) for discussion of topic.

Post-termination parental visitation

In re Billy Joe M., 206 W.Va. 1, 521 S.E.2d 173 (1999)
No. 25888 (Workman, J.)

The M. family had an extensive history with DHHR and other social service
agencies. The parents, both retarded, were unable to properly care for the
children and their home, their 3 children had been removed from the home
on 2 prior occasions and returned after improvement periods. Pursuant to
an emergency petition filed by DHHR in August 1998, the children were
removed again and placed in foster care. Ata December 1998 dispositional
hearing, child protective services workers testified about the children’s
severe behavioral problems and, in particular, the adverse effects of the
monthly visitation with their parents following the August removal from the
home. A psychologist who had evaluated the children in 1994 testified that
the appropriateness of post-termination visitation would depend on the
permanency plans -- if adoption was a possibility, then visitation pending
adoption was not desirable, though he would not oppose post-adoption
visitation; if, on the other hand, permanent foster care was planned, then he
believed that specialized care could control the children’s adverse reactions
to visitation.

Parental rights were terminated by order dated December 29, 1998. The
order also found that visitation should not take place pending a custody
review scheduled for March 1, 1999. Prior to such hearing, however, the
parents appealed the December order denying visitation (the circuit court
held the hearing on March 1 but held an order in abeyance pending the
outcome of the appeal). The parents did not contest the adjudication of
neglect or the termination of parental rights.
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ABUSE AND NEGLECT
Post-termination parental visitation (continued)
In re Billy Joe M., (continued)

Syl. pt. 1 - “Although conclusions of law reached by a circuit court are
subject to de novo review, when an action, such as an abuse and neglect
case, is tried upon the facts without a jury, the circuit court shall make a
determination based upon the evidence and shall make findings of fact and
conclusions of law as to whether such child is abused or neglected. These
findings shall not be set aside by a reviewing court unless clearly erroneous.
A finding is clearly erroneous when, although there is evidence to support
the finding, the reviewing court on the entire evidence is left with the
definite and firm conviction that a mistake has been committed. However,
a reviewing court may not overturn a finding simply because it would have
decided the case differently, and it must affirm a finding if the circuit court’s
account of the evidence is plausible in light of the record viewed in its
entirety.” Syl. Pt. 1, In re Tiffany Marie S., 196 W.Va. 223,470 S.E.2d 177
(1996).

Syl. pt. 2 - “When parental rights are terminated due to neglect or abuse, the
circuit court may nevertheless in appropriate cases consider whether
continued visitation or other contact with the abusing parent is in the best
interest of the child. Among other things, the circuit court should consider
whether a close emotional bond has been established between parent and
child and the child’s wishes, if he or she is of appropriate maturity to make
such request. The evidence must indicate that such visitation or continued
contact would not be detrimental to the child’s well being and would be in
the child’s best interest.” Syl. Pt. 5, In re Christina L., 194 W.Va. 446, 460
S.E.2d 692 (1995).

Syl. pt. 3 - “Although parents have substantial rights that must be protected,
the primary goal in cases involving abuse and neglect, as in all family law
matters, must be the health and welfare of the children.” Syl. Pt. 3, In re
Katie S., 198 W.Va. 79, 479 S.E.2d 589 (1996).

Syl. pt. 4 - Where allegations of neglect are made against parents based on
intellectual incapacity of such parent(s) and their consequent inability to
adequately care for their children, termination of rights should occur only
after the social services system makes a thorough effort to determine
whether the parent(s) can adequately care for the children with intensive
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ABUSE AND NEGLECT
Post-termination parental visitation (continued)
In re Billy Joe M., (continued)

long-term assistance. In such case, however, the determination of whether
the parents can function with such assistance should be made as soon as
possible in order to maximize the child(ren)’s chances for a permanent
placement.

Syl. pt. 5 - Concurrent planning, wherein a permanent placement plan for
the child(ren) in the event reunification with the family is unsuccessful is
developed contemporaneously with reunification efforts, is in the best
interests of children in abuse and neglect proceedings.

Syl. pt. 6 - A permanency plan for abused and neglected children
designating their permanent placement should generally be established prior
to a determination of whether post-termination visitation is appropriate.

The Court reversed and remanded with directions to “implement a
permanency plan” for the children and to further evaluate the potential for
successful post-termination visitation both after the plan was implemented
and in the interim. The Court stressed the need for “concurrent planning”
in abuse and neglect cases, meaning that DHHR should develop contingency
permanent-placement plans at the same time it is attempting to reunify the
family so as to maximize the chances for successful placements and to better
enable the court to evaluate whether post-termination visitation with the
natural parents is desirable. Although post-termination visitation is the right
of the child to continue to associate with those with whom the child has
developed close emotional ties (footnote 10), the parents are permitted to
assert such right themselves despite the termination of their own parental
rights.

Reversed and remanded.
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Prior acts of abuse

In re George Glen B., 205 W.Va. 435, 518 S.E.2d 863 (1999)
No. 26202 (Workman, J.)

DHHR sought custody and termination of parental rights of an infant on the
day of the child’s birth, the grounds being that the mother had previously
lost custody of 2 other children as a result of abuse and neglect petitions
(one of these resulted in voluntary relinquishment); the father of the
newborn had also lost his rights to one of the other children for abuse and
neglect (the third child had a different father). DHHR took emergency
custody of the child from the hospital when the child was 2 days old, and the
court held a hearing 3 days later to examine the merits of this taking and
entered an order allowing custody to remain with DHHR pending further
hearings. Then next hearing was held 6 weeks later. After this hearing, the
court ruled that the prior terminations of custody of the mother’s 2 children
(and the father’s one child) was an insufficient ground for termination in the
absence of evidence of neglect or abuse of the newborn. Accordingly, the
court returned custody to the mother and dismissed the case. DHHR and the
guardian ad litem appealed.

Syl. pt. 1 - “Although conclusions of law reached by a circuit court are
subject to de novo review, when an action, such as an abuse and neglect
case, is tried upon the facts without a jury, the circuit court shall make a
determination based upon the evidence and shall make findings of fact and
conclusions of law as to whether such child is abused or neglected. These
findings shall not be set aside by a reviewing court unless clearly erroneous.
A finding is clearly erroneous when, although there is evidence to support
the finding, the reviewing court on the entire evidence is left with the
definite and firm conviction that a mistake has been committed. However,
a reviewing court may not overturn a finding simply because it would have
decided the case differently, and it must affirm a finding if the circuit court’s
account of the evidence is plausible in light of the record viewed in its
entirety.” Syl. Pt. 1, In re Tiffany Marie S., 196 W.Va. 223,470 S.E.2d 177
(1996).

WYV PUBLIC DEFENDER SERVICES
33 CRIMINAL LAW RESOURCE CENTER



ABUSE AND NEGLECT
Prior acts of abuse (continued)
In re George Glen B., (continued)

Syl. pt. 2 - Where there has been a prior involuntary termination of parental
rights to a sibling, the issue of whether the parent has remedied the problems
which led to the prior involuntary termination sufficient to parent a
subsequently-born child must, at minimum, be reviewed by a court, and
such review should be initiated on a petition pursuant to the provisions
governing the procedure in cases of child neglect or abuse set forth in West
Virginia Code §§ 49-6-1to-12 (1998). Although the requirement that such
a petition be filed does not mandate termination in all circumstances, the
legislature has reduced the minimum threshold of evidence necessary for
termination where one of the factors outlined in West Virginia Code § 49-6-
Sb(a) (1998) is present.

Syl. pt. 3 - “Prior acts of violence, physical abuse, or emotional abuse
toward other children are relevant in a termination of parental rights
proceeding, are not violative of W.Va.R.Evid. 404(b), and a decision
regarding the admissibility thereof shall be within the sound discretion of
the trial court.” Syl. Pt. 8, In re Carlita B., 185 W.Va. 613,408 S.E.2d 365
(1991).

Syl. pt. 4 - When an abuse and neglect petition is brought based solely upon
a previous involuntary termination of parental rights to a sibling pursuant to
West Virginia Code § 49-6-5b(a)(3)(1998), prior to the lower court’s
making any disposition regarding the petition, it must allow the
development of evidence surrounding the prior involuntary termination(s)
and what actions, if any, the parent(s) have taken to remedy the circum-
stances which led to the prior termination(s).

Syl. pt. 5 - Where an abuse and neglect petition is filed based on prior
involuntary termination(s) of parental rights to a sibling, if such prior
involuntary termination(s) involved neglect or non-aggravated abuse, the
parent(s) may meet the statutory standard for receiving an improvement
period with appropriate conditions, and the court may direct the Department
of Health and Human Resources to make reasonable efforts to reunify the
parent(s) and child. Under these circumstances, the court should give due
consideration to the types of remedial measures in which the parent(s)
participated or are currently participating and whether the circumstances
leading to the prior involuntary termination(s) have been remedied.
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ABUSE AND NEGLECT
Prior acts of abuse (continued)
In re George Glen B., (continued)

Syl. pt. 6 - “In a child abuse and neglect hearing, before a court can begin
to make any of the dispositional alternatives under W.Va. Code, 49-6-5, it
must hold a hearing under W.Va. Code, 49-6-2, and determine ‘whether such
child is abused or neglected.” Such a finding is a prerequisite to further
continuation of the case.” Syl. Pt. 1, State v. T.C., 172 W.Va. 47, 303
S.E.2d 685 (1983).

Syl. pt. 7 - “The clear import of the statute [West Virginia Code § 49-6-2(d)
] is that matters involving the abuse and neglect of children shall take
precedence over almost every other matter with which a court deals on a
daily basis, and it clearly reflects the goal that such proceedings must be
resolved as expeditiously as possible.” Syl. Pt. 5, In re Carlita B., 185
W.Va. 613, 408 S.E.2d 365 (1991).

While W.Va. Code §49-5-6b(a)(3) requires DHHR to seek termination
where a parent’s custodial rights to a sibling have been previously
involuntarily terminated, the court must still review whether the problems
that led to such prior termination have been remedied by the parent(s).
Although an earlier case had held that prior acts of abuse directed toward
other children are relevant in such cases and could be admitted at the court’s
discretion, the Court first found that where a termination is based solely on
previous termination of custodial rights to a child’s sibling(s), the lower
court must allow development of evidence surrounding the prior involuntary
termination and of any efforts a parent has taken to remedy the problems
leading to such termination. Second, if the prior termination involved
neglect or non-aggravated abuse, the court may order an improvement
period under W.Va. Code §49-6-12 (1998) and may order DHHR to attempt
to reunify parent(s) and child; in the case of aggravated abuse leading to a
prior termination, the court “may be justified” in ordering termination
outright.

Reversed and remanded with directions.

WYV PUBLIC DEFENDER SERVICES
35 CRIMINAL LAW RESOURCE CENTER



ABUSE AND NEGLECT
Prior termination of custodial rights
Effect of

In re George Glen B., 205 W.Va. 435, 518 S.E.2d 863 (1999)
No. 26202 (Workman, J.)

See ABUSE AND NEGLECT Prior acts of abuse, (p. 33) for discussion of
topic.
Evidence required

In re George Glen B., 205 W.Va. 435, 518 S.E.2d 863 (1999)
No. 26202 (Workman, J.)

See ABUSE AND NEGLECT Prior acts of abuse, (p. 33) for discussion of
topic.
Priority of proceedings

In re Michael Ray T., 206 W.Va. 434, 525 S.E.2d 315 (1999)
No. 26639 (Davis, J.)

See ABUSE AND NEGLECT Foster parents, Role in proceedings, (p. 13)
for discussion of topic.

Priority status

In re Emily and Amos B., ___ 'W.Va. ___, 540 S.E.2d 542 (2000)
No. 26915 (Davis, J.)

See ABUSE AND NEGLECT Improvement period, Commencement, (p.
17) for discussion of topic.

WYV PUBLIC DEFENDER SERVICES
36 CRIMINAL LAW RESOURCE CENTER



ABUSE AND NEGLECT

Proof of

State v. Julie G., 201 W.Va. 764, 500 S.E.2d 877 (1997)
No. 24580 (Davis, J.)

Protective service workers visited the home of Emily G. after receiving a
call that she might be neglecting her 14-month-old daughter. The workers
found a home in disarray, with no running water, no cooking stove and a
single kerosene heater perched on a dresser near flammable objects. The
workers noticed that the child appeared hungry and was being fed bits of the
mother’s dinner. The child was also dirty. The workers also expressed
concern about the mother’s boyfriend, and the mother told them that the
boyfriend had been in prison for killing his wife and his cellmate; she had
also heard rumors that he was a child molester. The workers visited 2 days
later and found no improvement. At this time, the mother admitted that the
boyfriend was living with her.

The workers initiated an emergency petition that same day, including an
allegation that the mother had lost custody of 2 other children on the
grounds of neglect and abuse. The circuit court issued an order giving
emergency custody to DHHR.

At the first hearing 2 months later, the mother requested and received a pre-
adjudication improvement period. Monitoring and frequent hearings
occurred thereafter, and a psychological report opined that the mother had
among other problems a severe personality disorder but that she
nevertheless might be able to manage an infant with a responsible
companion or with supervision. The report concluded that if she did not
respond to the requirements of the improvement period, then termination of
parental rights should be considered. DHHR and the child advocate’s office
reported a lack of progress.

A year later, the child’s guardian ad litem moved for termination of the
improvement period. A hearing was held at which the court determined that
the child was not neglected within the meaning of W.Va. Code §49-1-
3(g)(1)(A). In so ruling, the court seemed to focus only on the situation as
of the date the DHHR petition was filed. The guardian ad litem appealed.

WV PUBLIC DEFENDER SERVICES
37 CRIMINAL LAW RESOURCE CENTER



ABUSE AND NEGLECT
Proof of (continued)
State v. Julie G., (continued)

Syl. pt. 1 - “Although conclusions of law reached by a circuit court are
subject to de novo review, when an action, such as an abuse and neglect
case, is tried upon the facts without a jury, the circuit court shall make a
determination based upon the evidence and shall make findings of fact and
conclusions of law as to whether such child is abused or neglected. These
findings shall not be set aside by a reviewing court unless clearly erroneous.
A finding is clearly erroneous when, although there is evidence to support
the finding, the reviewing court on the entire evidence is left with the
definite and firm conviction that a mistake has been committed. However,
a reviewing court may not overturn a finding simply because it would have
decided the case differently, and it must affirm a finding if the circuit court’s
account of the evidence is plausible in light of the record viewed in its
entirety.” Syllabus point 1, In the Interest of: Tiffany Marie S., 196 W.Va.
223,470 S.E.2d 177 (1996).

Syl. pt. 2 - In making a determination of whether a child is an abused and/or
neglected child as defined in W.Va. Code § 49-1-3 (1994) (Repl. Vol. 1996),
a court must consider evidence of a parent’s progress, or lack thereof, during
the pre-adjudication improvement period. However, pursuant to W.Va.
Code § 49-6-2(c) (1996) (Repl. Vol. 1996), such evidence is proper only if
it relates back to conditions that existed at the time of the filing of the abuse
and/or neglect petition, and that were alleged in such petition. Evidence
regarding a parent’s pre-adjudication improvement period may not be used
to informally amend a previously-filed petition. The proper method of
presenting new allegations to the circuit court is by requesting permission
to file an amended petition pursuant to Rule 19 of the West Virginia Rules
of Procedure for Child Abuse and Neglect Proceedings.

Syl. pt. 3-““““W.Va. Code, 49-6-2(c) [ 1980], requires the State Department
of Welfare [now the Department of Health and Human Resources], in a
child abuse or neglect case, to prove “conditions existing at the time of the
filing of the petition . . . by clear and convincing proof.” The statute,
however, does not specify any particular manner or mode of testimony or
evidence by which the State Department of Welfare is obligated to meet
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State v. Julie G., (continued)

this burden.” Syllabus Point 1, In Interest of S.C., 168 W.Va. 366, 284
S.E.2d 867 (1981).” Syllabus Point 1, West Virginia Department of Human
Servicesv. Peggy F., 184 W.Va. 60,399 S.E.2d 460 (1990).” Syllabus Point
1, In re Beth, 192 W.Va. 656,453 S.E.2d 639 (1994).” Syllabus Point 3, In
re Christina L., 194 W.Va. 446, 460 S.E.2d 692 (1995).

Syl. pt. 4 - Under Rule 19 of the West Virginia Rules of Procedure for Child
Abuse and Neglect Proceedings, amendments to an abuse/neglect petition
may be allowed at any time before the final adjudicatory hearing begins.
When modification of an abuse/neglect petition is sought, the circuit court
should grant such petition absent a showing that the adverse party will not
be permitted sufficient time to respond to the amendment, consistent with
the intent underlying Rule 19 to permit liberal amendment of abuse/neglect
petitions.

The focus of the Court’s opinion was on the scope of the evidence to be
considered in an abuse and neglect proceeding. Although the statute
requires that the court’s “findings must be based upon conditions existing
at the time of the filing of the petition and proven by clear and convincing
proof” (W.Va. Code §49-6-2(c)), the same section also provides that “where
relevant, the court shall consider the efforts of the state department to
remedy the alleged circumstances...” and “the court shall make a
determination based upon the evidence...”. The Court held that facts
developed during the improvement period must be considered where
relevant; however, to be relevant, such evidence must “relate back to the
conditions existing at the time of the filing [of the petition] . . .”. New
allegations must be presented by way of an amendment to the petition
pursuant to Rule 19 of the Rules of Procedure for Abuse and Neglect
Proceedings, and such amendments may be allowed at any time prior to the
final adjudicatory hearing provided the adverse party has adequate time to
respond.
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In this case, the Court found that the circuit court had improperly limited its
focus to the time the petition was filed. The Court reviewed the record itself
(including post-petition events) and reversed the lower court’s finding that
the child was not neglected. It also held that the mother was an abusing
parent. [Note: Although the case was remanded for further proceedings, it
is not clear what proceedings were envisioned].

Reversed and remanded.

Review of factual findings

In re Billy Joe M., 206 W.Va. 1, 521 S.E.2d 173 (1999)
No. 25888 (Workman, J.)

See ABUSE AND NEGLECT Post-termination parental visitation, (p. 30)
for discussion of topic.

In re Jamie Nicole H., 205 W.Va. 176, 517 S.E.2d 41 (1999)

No. 25800 (Workman, J.)

See ABUSE AND NEGLECT Improvement period, Extension findings
required, (p. 20) for discussion of topic.

Standard for review

In re Billy Joe M., 206 W.Va. 1, 521 S.E.2d 173 (1999)
No. 25888 (Workman, J.)

See ABUSE AND NEGLECT Post-termination parental visitation, (p. 30)
for discussion of topic.
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Standard for review (continued)

In re Harley C., 203 W.Va. 594, 509 S.E.2d 875 (1998)
No. 25160 (Maynard, J.)

See ABUSE AND NEGLECT Abused child defined, (p. 3) for discussion
of topic.

In re Jamie Nicole H., 205 W.Va. 176, 517 S.E.2d 41 (1999)

No. 25800 (Workman, J.)

See ABUSE AND NEGLECT Improvement period, Extension findings
required, (p. 20) for discussion of topic.

In the Matter of Tracy C., 205 W.Va. 602, 519 S.E.2d 885 (1999)

No. 25840 & 25841 (Per Curiam)

See ABUSE AND NEGLECT Placement, (p. 29) for discussion of topic.

Discovery in post-conviction habeas corpus proceeding

State ex rel. Parsons v. Zakaib, 207 W.Va. 385, 532 S.E.2d 654 (2000)
No. 27469 (McGraw, J.)

See POST-CONVICTION HABEAS CORPUS RULES Application, Dis-
covery, (p. 609) for discussion of topic.
Plea agreement

State v. Parr, ___ W.Va. __, 542 S.E.2d 69 (2000)
No. 27871 (Per Curiam)

See PLEA AGREEMENT No admission of guilt, (p. 596) for discussion of
topic.
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Supervised visitation modification

Sharon B.W. v. George B.W., 203 W.Va. 300, 507 S.E.2d 401 (1998)
No. 24638, 24639 (Per Curiam)

Syl. pt. 2 - “If the protection of the children provided by supervised
visitation is no longer necessary, either because the allegations that
necessitated the supervision are determined to be without “credible
evidence” (Mary D. v. Watt, 190 W.Va. 341, 348, 438 S.E.2d 521, 528
(1992)) or because the noncustodial parent had demonstrated a clear ability
to control the propensities which necessitated the supervision, the circuit
court should gradually diminish the degree of supervision required with the
ultimate goal of providing unsupervised visitation. The best interests of the
children should determine the pace of any visitation modification to assure
that the children’s emotional and physical well being is not harmed.”
Syllabus Point 4, Carter v. Carter, 196 W.Va. 239,470 S.E.2d 193 (1996).

Affirmed in part and remanded with directions.

Termination of parental rights
Abandonment

State ex rel. W.Va. Department of Health and Human Resources v. Hill,
207 W.Va. 358, 532 S.E.2d 358 (2000); No. 26844 (Scott, J.)

See ABUSE AND NEGLECT Termination of parental rights, Disposition
hearing, (p. 45) for discussion of topic.

Adoption or permanent placement following

State v. Tammy R., 204 W.Va. 575, 514 S.E.2d 631 (1999)
No. 25348 (Per Curiam)

Mark J. and Tammy R., the biological parents of Kia, were sentenced to
long prison terms for murder (life and 8-10 years, respectively) for which
the State sought to terminate their parental rights on grounds of abandon
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Termination of parental rights (continued)
Adoption or permanent placement following (continued)
State v. Tammy R., (continued)

ment. Although a hearing on the termination was held on March 13, 1998,
the final written order was not filed until July 14, 1998. The parents were
not permitted to participate in the final dispositional hearing held on June
22, 1998 at which the child’s permanent placement was decided. As
recommended by DHHR and Kia’s guardian ad litem, the court ordered that
the child be placed in permanent foster care with her grandmother.

In her appeal of the placement order, the mother complained about having
been prohibited from participating in the dispositional hearing. She also
contended that the grandmother was not fit and, in any event, an adoptive
home should be preferred to placement with a family member.

Syl. pt. 1 - “Although conclusions of law reached by a circuit court are
subject to de novo review, when an action, such as an abuse and neglect
case, is tried upon the facts without a jury, the circuit court shall make a
determination based upon the evidence and shall make findings of fact and
conclusions of law as to whether such child is abused or neglected. These
findings shall not be set aside by a reviewing court unless clearly erroneous.
A finding is clearly erroneous when, although there is evidence to support
the finding, the reviewing court on the entire evidence is left with the
definite and firm conviction that a mistake has been committed. However,
a reviewing court may not overturn a finding simply because it would have
decided the case differently, and it must affirm a finding if the circuit court’s
account of the evidence is plausible in light of the record viewed in its
entirety.” Syllabus point 1, Interest of Tiffany Marie S., 196 W.Va. 223,470
S.E.2d 177 (1996).

Syl. pt. 2 - “In determining the appropriate permanent out-of-home
placement of a child under W.Va. Code § 49-6-5(a)(6) [1996], the circuit
court shall give priority to securing a suitable adoptive home for the child
and shall consider other placement alternatives, including permanent foster
care, only where the court finds that adoption would not provide custody,
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Termination of parental rights (continued)
Adoption or permanent placement following (continued)
State v. Tammy R., (continued)

care, commitment, nurturing and discipline consistent with the child’s best
interests or where a suitable adoptive home can not be found.” Syllabus
point 3, State v. Michael M., 202 W.Va. 350, 504 S.E.2d 177 (1998).

In a finding not reflected in a syllabus point, the Court determined that the
biological mother had a right to participate in the dispositional hearing
under W.Va. Code § 49-6-2(c) as a party because the order terminating her
parental rights was not entered until after the hearing. The Court, however,
determined that the error was harmless because the circuit court was aware
of “all the material evidence” that the mother wanted to introduce at the
placement hearing. The Court then fully addressed the merits of the
mother’s objection to the placement despite the intervening termination
order.

With regard to the mother’s objection to the placement, the Court first noted
that under State v. Michael M., an adoptive home is the preferred placement
where parental rights have been terminated for abuse or neglect. However,
the Court found that the trial court had “considered adoption” but had
determined that the only other adoptive home available for Kia was with a
couple that the mother knew wished to adopt Kia (and who had been
deemed suitable by DHHR). Although these prospective adoptive parents
had had a relationship with the child’s parents, they had not had one with
the child. In affirming the trial court’s foster care placement with the
grandmother, the Court recognized the long relationship between her and the
child, and it held that such placement was “in the child’s best interests.”

Affirmed.
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Termination of parental rights (continued)
Disposition hearing

State ex rel. W.Va. Department of Health and Human Resources v. Hill,
207 W.Va. 358, 532 S.E.2d 358 (2000); No. 26844 (Scott, J.)

This writ of mandamus was sought to compel a circuit judge to conduct
disposition hearings in six child abuse and neglect cases involving 11
children so as to resolve the parental right status of seven fathers who
allegedly abandoned their children. The rights of the mothers had already
been terminated. In four of the abuse and neglect cases, the circuit judge
fashioned an “agreed” order signed by counsel for the father, the prosecuting
attorney and the guardian ad litem for the children which terminated the
parental rights of the “unknown” father without a disposition hearing.
[Since the validity of this practice was not raised, the Court addressed it in
footnote 4.] In the fifth abuse and neglect case, the court terminated the
parental rights of the mother (and her boy friend) but the parental rights of
the father were not addressed. In the final abuse and neglect case, paternity
had not been established but the mother alleged who the father was. The
record showed that the judge entered an order before dismissing this latter
case stating that the issue of the father’s parental rights was a moot point
that would be considered at the adoption hearing.

Syl. pt. 1 -“**“*A writ of mandamus will not issue unless three elements
coexist -- (1) a clear legal right in the petitioner to the relief sought; (2) a
legal duty on the part of respondent to do the thing which the petitioner
seeks to compel; and (3) the absence of another adequate remedy.” Syllabus
Point 1, State ex rel. Billy Ray C. v. Skaff, 190 W.Va. 504, 438 S.E.2d 847
(1993); Syllabus Point 2, State ex rel. Kucera v. City of Wheeling, 153
W.Va. 538,170 S.E.2d 367 (1969).” Syllabus point 2, Staten v. Dean, 195
W.Va. 57, 464 S.E.2d 576 (1995).” Syllabus point 2, Ewing v. Board of
Education of Summers County, 202 W.Va. 228, 503 S.E.2d 541 (1998).”
Syl. Pt. 1, State ex rel. ACF Indus., Inc. v. Vieweg, 204 W.Va. 525, 514
S.E.2d 176 (1999).
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Disposition hearing (continued)

State ex rel. W.Va. Department of Health and Human Resources v. Hill,
(continued)

Syl. pt. 2 - “In a child abuse and/or neglect proceeding, even where the
parties have stipulated to the predicate facts necessary for a termination of
parental rights, a circuit court must hold a disposition hearing, in which the
specific inquiries enumerated in Rules 33 and 35 of the Rules of Procedure
for Child Abuse and Neglect Proceedings are made, prior to terminating an
individual’s parental rights.” Syl. Pt. 2, In re Beth Ann B., 204 W.Va. 424,
513 S.E.2d 472 (1998).

Syl. pt. 3 - In a child abuse and neglect proceeding where abandonment of
the child by either or both biological parents is alleged and proven, the
circuit court should decide in the dispositional phase of the proceeding
whether to terminate any or all parental rights to the child. Before making
that decision, even where there are written relinquishments of parental
rights, the circuit court is required to conduct a disposition hearing, pursuant
to West Virginia Code § 49-6-5 (1999) and Rules 33 and 35 of the West
Virginia Rules of Procedure for Child Abuse and Neglect Proceedings, at
which the issue of such termination is specifically and thoroughly addressed.

The Court granted the writ and ordered the circuit judge to hold a proper
disposition hearing in each case in order to address and resolve the issue of

whether the father’s parental rights should be terminated.

Writ granted as moulded.

Evidence of prior abuse

In re George Glen B., 205 W.Va. 435, 518 S.E.2d 863 (1999)
No. 26202 (Workman, J.)

See ABUSE AND NEGLECT Prior acts of abuse, (p. 33) for discussion of
topic.
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Termination of parental rights (continued)
Evidentiary standards

In re George Glen B., Jr., 207 W.Va. 346, 532 S.E.2d 64 (2000)
No. 26742 (Starcher, J.)

See ABUSE AND NEGLECT Termination of parental rights, Prior
termination of parental rights, (p. 49) for discussion of topic.

Hearing required

In re Beth, 204 W.Va. 424, 513 S.E.2d 472 (1998)
No. 25210 (Workman, J.)

By order entered on June 9, 1997, the court awarded DHHR temporary
custody of appellant’s children. A preliminary hearing was waived and an
adjudicatory hearing held November 7, 1997. The court found the children
were neglected and directed DHHR to retain custody.

An improvement period was granted and a case plan was developed, dated
December 10, 1997. Although a hearing was set for April 10, 1998, the
parties advised the court that an agreement was reached wherein appellant
stipulated that she had failed to comply with the terms of the improvement
period and that the mother was incapable of parenting the children. The
court adopted the “findings” and ordered termination on May 19, 1998.

Syl. pt. 1 - “ “When this Court reviews challenges to the findings and
conclusions of the circuit court, a two-prong deferential standard of review
is applied. We review the final order and the ultimate disposition under an
abuse of discretion standard, and we review the circuit court’s underlying
factual findings under a clearly erroneous standard.” Syl. Pt. 1, McCormick
v. Allstate Insurance Company, 197 W.Va. 415, 475 S.E.2d 507 (1996).”
Syl. Pt. 1, State v. Michael M., 202 W.Va. 350, 504 S.E.2d 177 (1998).
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In re Beth, (continued)

Syl. pt. 2 - In a child abuse and/or neglect proceeding, even where the
parties have stipulated to the predicate facts necessary for a termination of
parental rights, a circuit court must hold a disposition hearing, in which the
specific inquiries enumerated in Rules 33 and 35 of the Rules of Procedure
for Child Abuse and Neglect Proceedings are made, prior to terminating an
individual’s parental rights.

The Court noted that abuse and neglect proceedings involve two phases: the
first is to determine if the abuse or neglect has occurred (W.Va. Code 49-6-
2(c)); the second is to decide on placement of the children (W.Va. Code 49-
6-5 (1996)). In the second phase the parent is entitled to “a meaningful
opportunity to be heard...” W.Va. Code § 49-6-2(c). See also, West Virginia
Department of Welfare ex rel. Eyster v. Keesee, 171 W.Va. 1,297 S.E.2d
200 (1982). The parties cannot waive a hearing.

Reversed and remanded.

Intellectual capacity of parents

In re Billy Joe M., 206 W.Va. 1, 521 S.E.2d 173 (1999)
No. 25888 (Workman, J.)

See ABUSE AND NEGLECT Post-termination parental visitation, (p. 30)
for discussion of topic.
Parent’s terminal illness

In the Interest of Micah Alyn R., 202 W.Va. 400, 504 S.E.2d 635 (1998)
No. 24878 (Maynard, J.)

See ABUSE AND NEGLECT Due to parent’s terminal illness, (p. 8) for
discussion of topic.
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Plea agreement void against public policy

State ex rel. Lowe v. Knight, _ W.Va. ___, 544 S.E.2d 61 (2000)
No. 27911 (Per Curiam)

See PLEA AGREEMENT, Limitation on use, When void against public
policy, (p. 594) for discussion of topic.

Prior acts of abuse

In re George Glen B., 205 W.Va. 435, 518 S.E.2d 863 (1999)
No. 26202 (Workman, J.)

See ABUSE AND NEGLECT Prior acts of abuse, (p. 33) for discussion of
topic.

Prior termination of parental rights

In re George Glen B., Jr., 207 W.Va. 346, 532 S.E.2d 64 (2000)
No. 26742 (Starcher, J.)

This appeal involves a case previously reviewed by the Court regarding
procedures surrounding the termination of parental rights of a child who was
born to a couple after their parental rights to other children were terminated
(voluntarily and involuntarily) as a result of abuse and neglect proceedings.
The Court had found in the earlier appeal that the trial court erred in
dismissing the abuse and neglect petition without allowing an evidentiary
hearing to occur and the case was remanded for further hearing. [See case
cite in Syl. pt. 4 below.]

As aresult of the hearings on remand, the circuit court concluded that there
was no evidence of abuse or neglect of George and that the appellees had
substantially remedied the circumstances surrounding the termination of
their parental rights of George’s siblings. Nonetheless, the court also
concluded that an improvement period and gradual transition of George to
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Termination of parental rights (continued)
Prior termination of parental rights (continued)
In re George Glen B., Jr., (continued)

the custody of the parents was necessary and placed full responsibility for
this to occur with a private agency while leaving the technical custody of
George with DHHR until the transition was completed. The adjudicatory
hearing was set for 90 days from the temporary custody order. During the
course of the proceedings, the circuit court chided DHHR for being overly
zealous by filing the abuse and neglect petition and taking emergency
custody of George.

The issues appealed by DHHR in the present case include whether: DHHR
has a statutory duty to file abuse and neglect petitions or join in other
actions to terminate parental rights when involuntary termination of parental
rights to other children has previously occurred; a circuit court has the
authority to order an improvement period de facto; the circuit court may
delegate its responsibility to develop and monitor a plan for gradual
transition of custody; and there is any time limit within which an
adjudicatory hearing must be held after any temporary custody order is
entered.

Syl. pt. 1 - When the parental rights of a parent to a child have been
involuntarily terminated, W.Va. Code, 49-6-5b(a)(3) [1998] requires the
Department of Health and Human Resources to file a petition, to join in a
petition, or to otherwise seek a ruling in any pending proceeding, to
terminate parental rights as to any sibling(s) of that child.

Syl. pt. 2 - While the Department of Health and Human Resources has a
duty to file, join or participate in proceedings to terminate parental rights in
the circumstances listed in W.Va. Code, 49-6-5b(a)(3) [1998], the
Department must still comply with the evidentiary standards established by
the Legislature in W.Va. Code, 49-6-2 [1996] before a court may terminate
parental rights to a child, and must comply with the evidentiary standards
established in W.Va. Code, 49-6-3 [1998] before a court may grant the
Department the authority to take emergency, temporary custody of a child.
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In re George Glen B., Jr., (continued)

Syl. pt. 3 - “Where there has been a prior involuntary termination of parental
rights to a sibling, the issue of whether the parent has remedied the problems
which led to the prior involuntary termination sufficient to parent a
subsequently-born child must, at minimum, be reviewed by a court, and
such review should be initiated on a petition pursuant to the provisions
governing the procedure in cases of child neglect or abuse set forth in West
Virginia Code §§ 49-6-1to-12 (1998). Although the requirement that such
a petition be filed does not mandate termination in all circumstances, the
legislature has reduced the minimum threshold of evidence necessary for
termination where one of the factors outlined in West Virginia Code § 49-6-
Sb(a) (1998) is present.” Syllabus Point 2, In re George Glen B., Jr., 205
W.Va. 435, 518 S.E.2d 863 (1999).

Syl. pt. 4 - “When an abuse and neglect petition is brought based solely
upon a previous involuntary termination of parental rights to a sibling
pursuant to West Virginia Code § 49-6-5b(a)(3) (1998), prior to the lower
court’s making any disposition regarding the petition, it must allow the
development of evidence surrounding the prior involuntary termination(s)
and what actions, if any, the parent(s) have taken to remedy the
circumstances which led to the prior termination(s).” Syllabus Point 4, In
re George Glen B., Jr., 205 W.Va. 435, 518 S.E.2d 863 (1999).

Syl. pt. 5- The presence of one of the factors outlined in W.Va. Code, 49-6-
Sb(a)(3) [1998] merely lowers the threshold of evidence necessary for the
termination of parental rights. W.Va. Code, 49-6-5b(a)(3) [1998] does not
mandate that a circuit court terminate parental rights merely upon the filing
of a petition filed pursuant to the statute, and the Department of Health and
Human Resources continues to bear the burden of proving that the subject
child is abused or neglected pursuant to W.Va. Code, 49-6-2 [1996].
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In re George Glen B., Jr., (continued)

Syl. pt. 6 - “It is a traumatic experience for children to undergo sudden and
dramatic changes in their permanent custodians. Lower courts in cases such
as these should provide, whenever possible, for a gradual transition period,
especially where young children are involved. Further, such gradual
transition periods should be developed in a manner intended to foster the
emotional adjustment of the children to this change and to maintain as much
stability as possible in their lives.” Syllabus Point 3, James M. v. Maynard,
185 W.Va. 648, 408 S.E.2d 400 (1991).

Syl. pt. 7 - When a circuit court determines that a gradual change in
permanent custodians is necessary, the circuit court may not delegate to a
private institution its duty to develop and monitor any plan for the gradual
transition of custody of the child(ren).

The Court reviewed the provisions of W.Va. Code § 49-6-5b (a)(3) and
concluded that DHHR has a statutory duty to file petitions or join existing
proceedings to terminate parental rights when an involuntary termination of
parental rights to siblings has occurred in prior proceedings. Such actions
included taking emergency custody of children under such circumstances.
The Court found that this statutory provision does not eliminate the duty of
DHHR, it merely lowers the threshold of evidence necessary to terminate
parental rights under such circumstances. In this case, the record reflected
that there was substantial evidence showing remedy of the problems which
existed when the appellees’ parental rights were previously terminated.

It was found that the de facto establishment of an improvement period for
reunification purposes was within the discretion of the trial court and that
the statutory provisions set forth in W.Va. Code § 49-6-5 were not invoked
in cases in which abuse and neglect was not found. However, the trial court
went too far when it delegated all reunification responsibilities to a private
agency. The Court reiterated that the burden of crafting a plan for gradual
transition of custody lies with the court and cannot be delegated and directed
the circuit court to act immediately to develop and oversee a concrete plan
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Prior termination of parental rights (continued)

In re George Glen B., Jr., (continued)

to expeditiously reunify George with his parents. Finally, the Court found
the circuit court was incorrect in setting the adjudicatory hearing beyond the
30-day period required by Rule 25 of the Rules of Procedure for Child
Abuse and Neglect.

Affirmed in part; reversed in part and remanded.

Standard for review

State v. Tammy R., 204 W.Va. 575, 514 S.E.2d 631 (1999)
No. 25348 (Per Curiam)

See ABUSE AND NEGLECT Termination of parental rights, Adoption or
permanent placement following, (p. 42) for discussion of topic.

Transition plan

In re George Glen B., Jr., 207 W.Va. 346, 532 S.E.2d 64 (2000)
No. 26742 (Starcher, J.)

See ABUSE AND NEGLECT Termination of parental rights, Prior
termination of parental rights, (p. 49) for discussion of topic.
Visitation following

In re Billy Joe M., 206 W.Va. 1, 521 S.E.2d 173 (1999)
No. 25888 (Workman, J.)

See ABUSE AND NEGLECT Post-termination parental visitation, (p. 30)
for discussion of topic.

WYV PUBLIC DEFENDER SERVICES
53 CRIMINAL LAW RESOURCE CENTER



ABUSE AND NEGLECT
Termination of parental rights (continued)
Visitation following (continued)

In re Jamie Nicole H., 205 W.Va. 176, 517 S.E.2d 41 (1999)
No. 25800 (Workman, J.)

See ABUSE AND NEGLECT Improvement period, Extension findings
required, (p. 20) for discussion of topic.

When against public policy

In the Interest of Micah Alyn R., 202 W.Va. 400, 504 S.E.2d 635 (1998)
No. 24878 (Maynard, J.)

See ABUSE AND NEGLECT Due to parent’s terminal illness, (p. 8) for
discussion of topic.

Third party
Evidentiary standard

Sharon B.W. v. George B.W., 203 W.Va. 300, 507 S.E.2d 401 (1998)
No. 24638, 24639 (Per Curiam)

During the pendency of a contested divorce, the father attempted to obtain
temporary custody of the couple’s 5-year-old child on the ground of alleged
sexual abuse of the child by the mother’s boyfriend. The lower court did not
find that a preponderance of the evidence showed that the child had been
sexually abused. The father and the child’s guardian ad litem appealed
claiming that the lower court incorrectly applied a preponderance of
evidence standard and was clearly wrong in not finding that the child had
been sexually abused.

Note: (No syllabus point on this issue.)
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Sharon B.W. v. George B.W., (continued)
The Court explained that the “an