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INTRODUCTION

Volume VII of the CRIMINAL LAW DIGEST contains cases issued by the WV
Supreme Court of Appeals from December 1995 through July 1998. You may discard the
Third Cumulative Supplement. Indexed in Volume VII are cases affecting areas in which
Public Defender Services is authorized to provide services. i.e., criminal, juvenile, abuse and
neglect, paternity, contempt and mental hygiene matters. DUI administrative appeals are
applicable to criminal matters. This Digest is divided into different topics and is cross-
indexed throughout according to the issues discussed by the Court.

We attempt to index all relevant cases handed down by the West Virginia Supreme
Court within the heretofore mentioned time period. We suggest, however, that if you are
relying on a case as authority, you should inquire of the Clerk of the Supreme Court of
Appeals whether a petition for rehearing has been filed. These slip opinions are also subject
to formal revision before publication.

In briefing the cases, we have attempted to be faithful to the language of the Court.
We again suggest that the summary of the case not be used as a substitute for a thorough
reading of the case.

We welcome any comments or suggestions on this material and any ideas you may
have regarding future projects for the research center which will assist you. If you detect an
error in this publication, please contact Iris Brisendine at (304) 558-3905, or
ibrisendine @pds.state.wv.us
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ABUSE AND NEGLECT
Abandonment
Adding to abuse charges
In re Katie S. and David S., 479 S.E.2d 589 (1996) (Recht J.)

See ABUSE AND NEGLECT Termination of parental rights, (p. 26) for
discussion of topic.

Non-custodial parent
In re Christine Tiara W., 479 S.E.2d 927 (1996) (Per Curiam)

Department of Health and Human Resources sought termination of Donald
W.’s parental rights to his child, Christine Tiara W. pursuant to allegations of
abandonment brought pursuant to W.Va. Code 49-6-1, et seq. Donald W. did
not have custody. The circuit court concluded that State ex rel. McCartney v.
Nuzum, 161 W.Va. 740, 248 S.E.2d 318 (1978) forbade the action.

Syl. pt. - “When the Department of Health and Human Services finds a
situation in which apparently one parent has abused or neglected the children
and the other has abandoned the children, both allegations should be included
in the abuse and neglect petition filed under W.Va. Code 49-6-1(a) (1992).
Every effort should be made to comply with the notice requirements for both
parents. To the extent that State ex rel. McCartney v. Nuzum, 161 W.Va. 740,
248 S.E.2d 318 (1978), holds that a non-custodial parent can be found not to
have abused and neglected his or her child it is expressly overruled.” Syllabus
point 1, In re Katie S. and David S., 198 W.Va. 79, 479 S.E.2d 589 (1996).

The Court noted that since the circuit court’s ruling and the filing of this
appeal In re Katie S., supra, overruled McCartney, supra. The record showed
that Donald W. was incarcerated when the child was born. He surrendered
temporary custody to DHHR, which placed physical custody with Donald
W.’s sister, Kelly K., where she has remained.

The petition showed that Donald W. refused to provide clothing, food,
medical help, supervision or education. Donald W. had been incarcerated
several times during the child’s life and on one occasion was too drunk to take
her to an emergency room to treat an injury which later required nine stitches.
Reversed and remanded.



ABUSE AND NEGLECT
Abused child defined

DHHR v. Scott C. and Amanda J., 200 W.Va. 304, 489 S.E.2d 281 (1997)

(Per Curiam)

See ABUSE AND NEGLECT Findings required, (p. 12) for discussion of
topic.

Case plan required
In re Mark M., 201 W.Va. 265, 496 S.E.2d 215 (1997) (Per Curiam)

See ABUSE AND NEGLECT Child’s case plan, Requirements of, (p. 2) for
discussion of topic.

State ex rel. Diva v. Kaufman,200 W.Va. 555,490 S.E.2d 642 (1997) (Davis,
1)

See EVIDENCE Admissibility, Abuse to children not subject of abuse
petition, (p. 175) for discussion of topic.

Child’s case plan
Requirements of
In re Mark M., 201 W.Va. 265, 496 S.E.2d 215 (1997) (Per Curiam)

An abuse and neglect petition was filed upon the birth of Mark M., alleging
he was born with cocaine in his blood. Following an adjudication hearing and
a dispositional hearing, the court terminated the mother’s parental rights and
ordered the child returned to his father.

The child’s guardian ad litem alleged that the circuit court erred in not
formulating a permanent plan and that DHHR abruptly changed its position
just prior to the disposition without notice to the guardian. The guardian
appealed, seeking continuation of the matter until an investigation of the
father is made, asking for court assistance in getting information from the
father, and asking the court to order DHHR to investigate.



ABUSE AND NEGLECT
Child’s case plan (continued)
Requirements of (continued)
In re Mark M., (continued)

Syl. pt. 1 - * ¢ “Although conclusions of law reached by a circuit court are
subject to de novo review, when an action, such as an abuse and neglect case,
is tried upon the facts without a jury, the circuit court shall make a
determination based upon the evidence and shall make findings of fact and
conclusions of law as to whether such child is abused or neglected. These
findings shall not be set aside by a reviewing court unless clearly erroneous.
A finding is clearly erroneous when, although there is evidence to support the
finding, the reviewing court on the entire evidence is left with the definite and
firm conviction that a mistake has been committed. However, a reviewing
court may not overturn a finding simply because it would have decided the
case differently, and it must affirm a finding if the circuit court’s account of
the evidence is plausible in light of the record viewed in its entirety.” Syl. Pt.
1, In the Interest of Tiffany Marie S., 196 W.Va. 223,470 S.E.2d 177 (1996).’
State ex rel. Virginia M. v. Virgil Eugene S. 11, 197 W.Va. 456, 475 S.E.2d
548 (1996).” Syl. Pt. 1, State ex rel. Diva P. v. Kaufman,200 W.Va. 555, 490
S.E.2d 642 (1997).

Syl. pt. 2 - “The purpose of the child’s case plan is the same as the family case
plan, except that the focus of the child’s case plan is on the child rather than
the family unit. The child’s case plan is to include, where applicable, the
requirements of a family case plan, as set forth in W.Va. Code, 49-6-5(a)
[1992] and 49-6D-3(a) [1984], as well as the additional requirements
articulated in W.Va. Code, 49-6-5(a).” Syl. Pt. 4, In the Interest of S.C., 191
W.Va. 184, 444 S.E.2d 62 (1994).

Syl. pt. 3 - “A motion for continuance is addressed to the sound discretion of
the trial court, and its ruling will not be disturbed on appeal unless there is a
showing that there has been an abuse of discretion.” Syl. Pt. 2, State v. Bush,
163 W.Va. 168, 255 S.E.2d 539 (1979).

Syl. pt. 4 - “Whether there has been an abuse of discretion in denying a
continuance must be decided on a case-by-case basis in light of the factual
circumstances presented, particularly the reasons for the continuance that were
presented to the trial court at the time the request was denied.” Syl. Pt. 4,
State v. Bush, 163 W.Va. 168, 255 S.E.2d 539 (1979).



ABUSE AND NEGLECT
Child’s case plan (continued)
Requirements of (continued)
In re Mark M., (continued)

Syl. pt. 5 - “There is a clear legislative directive that guardians ad litem and
counsel for both sides be given an opportunity to advocate for their clients in
child abuse or neglect proceedings. West Virginia Code § 49-6-5(a) (1995)
states that the circuit court shall give both the petitioner and respondents an
opportunity to be heard when proceeding to the disposition of the case. This
right must be understood to mean that the circuit court may not impose
unreasonable limitations upon the function of guardians ad litem in
representing their clients in accord with the traditions of the adversarial
fact-finding process.” Syl. Pt. 3, State ex rel. Amy M. v. Kaufman, 196 W.Va.
251, 470 S.E.2d 205 (1996).

The Court required the circuit court to formulate a case plan, which shall
include a permanency plan. Further, the Court found the circuit court abused
its discretion in denying a continuance so that the guardian might be heard.
Reversed and remanded.

Children’s testimony

In re Joseph A. and Justin A., 199 W.Va. 438, 485 S.E.2d 176 (1997)
(Maynard, J.)

See ABUSE AND NEGLECT Right to present evidence, (p. 22) for
discussion of topic.
Civil actions
DHHR as client

State ex rel. Diva P. v. Kaufman, 200 W.Va. 555, 490 S.E.2d 642 (1997)
(Davis, J.)

See ABUSE AND NEGLECT DHHR as client in civil abuse and neglect, (p.
9) for discussion of topic.



ABUSE AND NEGLECT
Civil actions distinguished from criminal

State ex rel. Diva P. v. Kaufman, 200 W.Va. 555, 490 S.E.2d 642 (1997)
(Davis, J.)

See ABUSE AND NEGLECT DHHR as client in civil abuse and neglect, (p.
9) for discussion of topic.

Plea bargain

In the Matter of Taylor B., 201 W.Va. 60, 491 S.E.2d 607 (1997) (McHugh,
1)

Taylor B. was the child of James B. and Regina B. Regina testified that she
left the child in James B.’s care and returned five minutes later to find him
lying limp on the floor. James B. claimed the child had fallen from a couch
twelve inches to the carpeted floor.

The child was diagnosed with a subdural hematoma, “interhemispheric blood”
and retinal hemorrhages. The treating physician testified that the child was
in “grave danger” and was suffering from shaken baby syndrome. A second
physician agreed and testified that an older injury was also consistent with
shaken baby syndrome.

Following the filing of a petition alleging abuse and neglect the parents
refused to acknowledge that abuse had occurred and refused to sign the family
case plan. The mother did acknowledge that the child was injured but refused
to believe her husband was responsible. A criminal proceeding against James
B. resulted in a plea of nolo contendere to presenting false information to
medical personnel. W.Va. Code, 61-8D-7. Despite a plea agreement to
dismiss the abuse charges the circuit court kept the charges alive and
appointed a special prosecutor to pursue the charges.

The circuit court ultimately allowed return of full custody to the parents.



ABUSE AND NEGLECT
Civil actions distinguished from criminal (continued)
Plea bargain (continued)
In the Matter of Taylor B., (continued)

Syl. pt. 1 - “In civil abuse and neglect cases, the legislature has made DHHR
the State’s representative. In litigations that are conducted under State civil
abuse and neglect statutes, DHHR is the client of county prosecutors. The
legislature has specifically indicated through W.Va. Code, 49-6-10 that
prosecutors must cooperate with DHHR’s efforts to pursue civil abuse and
neglect actions. The relationship between DHHR and county prosecutors
under the statute is a pure attorney-client relationship. The legislature has not
given authority to county prosecutors to litigate civil abuse and neglect actions
independent of DHHR. Such authority is granted to prosecutors only under
State criminal abuse and neglect statutes. Therefore, all of the legal and
ethical principles that govern the attorney-client relationship in general, are
applicable to the relationship that exists between DHHR and county
prosecutors in civil abuse and neglect proceedings.” Syl. pt. 4, State ex rel.
Diva P. v. Kaufman, 200 W.Va. 555, 490 S.E.2d 642 (1997).

Syl. pt. 2 - A civil child abuse and neglect petition instituted by the West
Virginia Department of Health and Human Resources pursuant to Code, 49-6-
1 et seq., is not subject to dismissal pursuant to the terms of a plea bargain
between a county prosecutor and a criminal defendant in a related child abuse
prosecution.

Syl. pt. 3 - “Although parents have substantial rights that must be protected,
the primary goal in cases involving abuse and neglect, as in all family law
matters, must be the health and welfare of the children.” Syl. pt. 3, In re Katie
S., 198 W.Va. 79, 479 S.E.2d 589 (1996).

Syl. pt. 4 - “Although conclusions of law reached by a circuit court are subject
to de novo review, when an action, such as an abuse and neglect case, is tried
upon the facts without a jury, the circuit court shall make a determination
based upon the evidence and shall make findings of fact and conclusions of
law as to whether such child is abused or neglected. These findings shall not
be set aside by areviewing court unless clearly erroneous. A finding is clearly
erroneous when, although there is evidence to support the finding, the
reviewing court on the entire evidence is left with the definite and firm
conviction that a mistake has been committed. However, a reviewing court
may not overturn a finding simply because it would have decided the case
differently, and it must affirm a finding if the circuit court’s account of the
evidence is plausible in light of the record viewed in its entirety.” Syl. pt. 1,
In the Interest of Tiffany Marie S., 196 W.Va. 223, 470 S.E.2d 177 (1996).



ABUSE AND NEGLECT
Civil actions distinguished from criminal (continued)
Plea bargain (continued)
In the Matter of Taylor B., (continued)

Syl. pt. 5 - “Parental rights may be terminated where there is clear and
convincing evidence that the infant child has suffered extensive physical
abuse while in the custody of his or her parents, and there is no reasonable
likelihood that the conditions of abuse can be substantially corrected because
the perpetrator of the abuse has not been identified and the parents, even in the
face of knowledge of the abuse, have taken no action to identify the abuser.”
Syl. pt. 3, In re Jeffrey R.L., 190 W.Va. 24, 435 S.E.2d 162 (1993).

Syl. pt. 6 - “Termination of parental rights of a parent of an abused child is
authorized under W.Va. Code, 49-6-1 to 49-6-10, as amended, where such
parent contends nonparticipation in the acts giving rise to the termination
petition but there is clear and convincing evidence that such nonparticipating
parent knowingly took no action to prevent or stop such acts to protect the
child. Furthermore, termination of parental rights of a parent of an abused
child is authorized under W.Va. Code, 49-6-1 to 49-6-10, as amended, where
such non-participating parent supports the other parent’s version as to how a
child’s injuries occurred, but there is clear and convincing evidence that such
version is inconsistent with the medical evidence.” Syl. pt. 2, In the Matter
of Scottie D., 185 W.Va. 191, 406 S.E.2d 214 (1991).

Syl. pt. 7 - “When parental rights are terminated due to neglect or abuse, the
circuit court may nevertheless in appropriate cases consider whether continued
visitation or other contact with the abusing parent is in the best interest of the
child. Among other things, the circuit court should consider whether a close
emotional bond has been established between parent and child and the child’s
wishes, if he or she is of appropriate maturity to make such request. The
evidence must indicate that such visitation or continued contact would not be
detrimental to the child’s well being and would be in the child’s best interest.”
Syl. pt. 5, In re Christina L., 194 W.Va. 446, 460 S.E.2d 692 (1995).

The Court found the circuit court acted correctly in refusing to dismiss the
petition and appointing a special prosecutor; a civil child abuse and neglect
petition is not subject to dismissal pursuant to a plea bargain in a criminal
case.



ABUSE AND NEGLECT
Civil actions distinguished from criminal (continued)
Plea bargain (continued)

In the Matter of Taylor B., (continued)
The Court found “clear and convincing” evidence that Taylor B. sustained
serious injury. Further, in light of the failure to acknowledge the abuse, the
Court found the child to be in danger of further abuse if allowed to stay in the
home. Reversed and remanded for entry of an order terminating parental
rights, directing DHHR to develop a permanent plan and allowing for parental
visitation.

Continuances
In re Mark M., 201 W.Va. 265, 496 S.E.2d 215 (1997) (Per Curiam)
See ABUSE AND NEGLECT Child’s case plan, Requirements of, (p. 2) for
discussion of topic.

Definitions

Abused child

DHHR v. Scott C. and Amanda J., 200 W.Va. 304, 489 S.E.2d 281 (1997)

(Per Curiam)
See ABUSE AND NEGLECT Findings required, (p. 12) for discussion of
topic.

DHHR as client in civil abuse and neglect

In the Matter of Taylor B., 201 W.Va. 60, 491 S.E.2d 607 (1997) (McHugh,
1)

See ABUSE AND NEGLECT Civil distinguished from criminal, Plea
bargain, (p. 5) for discussion of topic.



ABUSE AND NEGLECT
DHHR as client in civil abuse and neglect (continued)

State ex rel. Diva P. v. Kaufman, 200 W.Va. 555, 490 S.E.2d 642 (1997)
(Davis, J.)

At age 16 Sherry P. gave birth to Diva P. While Sherry and her mother were
away, Sherry P.’s autistic sister threw the baby against a wall. The child was
taken to the hospital; several months later she was returned to the hospital and
was diagnosed as having a fractured right arm, hairline skull fracture and a
depressed skull fracture. Although DHHR filed an abuse and neglect petition
it was dismissed following an improvement period.

Sherry P. gave birth to a second child, Destiny, a year later; that child was at
high risk for sudden death and a heart monitor was recommended. Hospital
personnel later determined that the monitor was defective but Sherry P. was
not told. The child was later found dead.

DHHR then filed an amended abuse and neglect petition alleging Diva was
abused and neglected. The trial court found neglect and ordered the child to
the custody of DHHR. Ultimately, the court returned the custody to the
mother for a three month improvement period. Sherry P. was then indicted
for the murder of Destiny and DHHR brought this action.

DHHR claimed it agreed with the trial court and challenged the prosecution’s
right to initiate appellate procedures in its behalf.

Syl. pt. 1 - “ ‘Although conclusions of law reached by a circuit court are
subject to de novo review, when an action, such as an abuse and neglect case,
is tried upon the facts without a jury, the circuit court shall make a
determination based upon the evidence and shall make findings of fact and
conclusions of law as to whether such child is bused or neglected. These
findings shall not be set aside by a reviewing court unless clearly erroneous.
A finding is clearly erroneous when, although there is evidence to support the
finding, the reviewing court on the entire evidence is left with the definite and
firm conviction that a mistake has been committed. However, a reviewing
court may not overturn a finding simply because it would have decided the
case differently, and it must affirm a finding if the circuit court’s account of
the evidence is plausible in light of the record viewed in its entirety.” Syl. Pt.
1, In the Interest of Tiffany Marie S., 196 W.Va. 223,470 S.E.2d 177.” Syl.
Pt. 1, State ex rel. Virginia M. v. Virgil Eugene S. 11, 197 W.Va. 456, 475
S.E.2d 548 (1996).



ABUSE AND NEGLECT
DHHR as client in civil abuse and neglect (continued)
State ex rel. Diva P. v. Kaufman, (continued)

Syl. pt. 2 - “In determining whether to grant a rule to show cause in
prohibition when a court is not acting in excess of its jurisdiction, this Court
will look to the adequacy of other available remedies such as appeal and to the
over-all economy of effort and money among litigants, lawyers and courts;
however this Court will use prohibition in this discretionary way to correct
only substantial, clear-cut, legal errors plainly in contravention of a clear
statutory, constitutional, or common law mandate which may be resolved
independently of any disputed facts and only in cases where there is a high
probability that the trial will be completely reversed if the error is not
corrected in advance.” Syl. pt. 1, Hinkle v. Black, 164 W.Va. 112,262 S.E.2d
744 (1979).

Syl. pt. 3 - “The prosecuting attorney is a constitutional officer who exercises
the sovereign power of the State at the will of the people and he is at all times
answerable to them. W.Va. Const., art. 2, Sec. 2; art. 3, Sec. 2; art. 9, Sec. 1.”
Syl. Pt. 2, State ex rel. Preissler v. Dostert, 163 W.Va. 719, 260 S.E.2d 279
(1979).

Syl. pt. 4 - In civil abuse and neglect cases, the legislature has made DHHR
the State’s representative. In litigations that are conducted under State civil
abuse and neglect statutes, DHHR 1is the client of county prosecutors. The
legislature has specifically indicated through W.Va. Code § 49-6-10 (1996)
that prosecutors must cooperate with DHHR’s efforts to pursue civil abuse
and neglect actions. The relationship between DHHR and county prosecutors
under the statute is a pure attorney-client relationship. The legislature has not
given authority to county prosecutors to litigate civil abuse and neglect actions
independent of DHHR. Such authority is granted to prosecutors only under
State criminal abuse and neglect statutes. Therefore, all of the legal and
ethical principles that govern the attorney-client relationship in general, are
applicable to the relationship that exists between DHHR and county
prosecutors in civil abuse and neglect proceedings.

Syl. pt. 5 - When county prosecutors represent the DHHR, they may not
invoke the Supreme Court of Appeals’ appellate or original jurisdiction in a
civil abuse and neglect proceeding, unless they have the express consent and
approval of DHHR.



ABUSE AND NEGLECT
DHHR as client in civil abuse and neglect (continued)
State ex rel. Diva P. v. Kaufman, (continued)

Citing W.Va. Code 49-6-10, relating to the prosecutor’s duty, the Court noted
that DHHR and the prosecution had disagreed throughout the case.
Prosecutors must cooperate with DHHR; unlike the usual criminal power
vested in the prosecution, in abuse and neglect cases DHHR stands clearly in
the role of client. The Court noted the prosecution’s actions here violated
Rules of Professional Conduct 1.2(a), 1.6(a) and 1.7(b).

The Court also found that In re Jeffrey R.L., 190 W.Va. 24, 435 S.E.2d 162
(1993) did not justify the prosecution’s actions here. The prosecution cannot
invoke its power to represent the state to circumvent DHHR. (The guardian
ad litem is of course free to take whatever position may be required.) Writ
denied.

Evidence of prior acts

State ex rel. Diva v. Kaufman,200 W.Va. 555,490 S.E.2d 642 (1997) (Davis,
1)

See EVIDENCE Admissibility, Abuse to children not subject of abuse
petition, (p. 175) for discussion of topic.

Family case plan
In re Jonathan G., 198 W.Va. 716, 482 S.E.2d 893 (1996) (Workman, J.)
See TERMINATION OF PARENTAL RIGHTS Standard for, (p. 569) for
discussion of topic.

Fifth Amendment rights

Effect of invoking

W.Va. DHHR ex rel. Wright v. Doris S., 197 W.Va. 489, 475 S.E.2d 865
(1996) (Workman, J.)

See ABUSE AND NEGLECT Termination of parental rights, Standard for,
(p. 30) for discussion of topic.



ABUSE AND NEGLECT
Findings required

DHHR v. Scott C. and Amanda J., 200 W.Va. 304, 489 S.E.2d 281 (1997)

(Per Curiam)

This appeal is from a circuit court denial of a motion to reconsider dismissal
of Amanda J., an infant, from an abuse and neglect proceeding concerning
Scott C., an infant residing in the same household. Following an initial
DHHR petition alleging sexual abuse of Scott C., Amanda J. was added to the
petition. Physical custody was returned to the parents (Amanda J. was the
parents’ natural child, while Scott C. was a nephew living with them).

Subsequently, an amended petition was filed and a probable cause hearing
held, which resulted in the dismissal of the case regarding Scott C., although
not mentioned in the original motion, the allegations concerning Amanda J.
were also dismissed. Because Scott C. was abandoned by his parents the
circuit court subsequently terminated their parental rights and gave Amanda
J.”s mother temporary custody pending DHHR’s investigation of the home.

Upon obtaining new evidence, Amanda J.’s guardian ad litem moved for
reconsideration of the dismissal order, which motion was opposed by the
parents’ attorneys. The court denied the motion.

Syl. pt. 1 - “Although conclusions of law reached by a circuit court are
subject to de novo review, when an action, such as an abuse and neglect case
is tried upon the facts without a jury, the circuit court shall make a
determination based upon the evidence and shall make findings of fact and
conclusions of law as to whether such child is abused or neglected. These
findings shall not be set aside by a reviewing court unless clearly erroneous.
A finding is clearly erroneous when, although there is evidence to support the
finding, the reviewing court on the entire evidence is left with the definite and
firm conviction that a mistake has been committed. However, a reviewing
court may not overturn a finding simply because it would have decided the
case differently, and it must affirm a finding if the circuit court’s account of
the evidence is plausible in light of the record viewed in its entirety.” Syllabus
Point 1, In the Interest of Tiffany Marie S., 196 W.Va. 223, 470 S.E.2d 177
(1996).” Syllabus Point 2, In re Katie S., 198 W.Va. 79, 479 S.E.2d 589
(1996).

Syl. pt. 2 - “Although parents have substantial rights that must be protected,
the primary goal in cases involving abuse and neglect, as in all family law
matters, must be the health and welfare of the children.” Syllabus Point 3, In
re Katie S., 198 W.Va. 79, 479 S.E.2d 589 (1996).



ABUSE AND NEGLECT
Findings required (continued)
DHHR v. Scott C. and Amanda J., (continued)

Syl. pt. 3 - “Each child in an abuse and neglect case is entitled to effective
representation of counsel. To further that goal, W.Va. Code, 49-6-2(a) [1992]
mandates that a child has a right to be represented by counsel in every stage
of abuse and neglect proceedings. Furthermore, Rule XIII of the West
Virginia Rules for Trial Courts of Record provides that a guardian ad litem
shall make a full and independent investigation of the facts involved in the
proceeding, and shall make his or her recommendations known to the court.
Rules 1.1 and 1.3 of the West Virginia Rules of Professional Conduct,
respectively, require an attorney to provide competent representation to a
client, and to act with reasonable diligence and promptness in representing a
client.” Syllabus Point 5, in part, In re Jeffrey R.L., 190 W.Va. 24,435 S.E.2d
162 (1993).” Syllabus Point 4, In re Christina L., 194 W.Va. 446,460 S.E.2d
692 (1995).

Syl. pt. 4 - “Where there is clear and convincing evidence that a child has
suffered physical and/or sexual abuse while in the custody of his or her
parent(s), guardian, or custodian, another child residing in the home when the
abuse took place who is not a direct victim of the physical and/or sexual abuse
but is at risk of being abused is an abused child under W.Va. Code, 49-1-3(a)
(1994).” Syllabus Point 2, In re Christiana L., 194 W.Va. 446, 460 S.E.2d
692 (1995).

Syl. pt. 5 - ““W.Va. Code, 49-6-2(c) [1980], requires the State Department of
Welfare [now the Department of Health and Human Resources], in a child
abuse or neglect case, to prove “conditions existing at the time of the filing of
the petition ... by clear and convincing proof.” The statute, however, does not
specify any particular manner or mode of testimony or evidence by which the
State Department of Welfare is obligated to meet this burden.” Syllabus Point
1, In the Interest of S.C., 168 W.Va. 366, 284 S.E.2d 867 (1981). Syllabus
Point 1, West Virginia Department of Human Services v. Peggy F., 184 W.Va.
60, 399 S.E.2d 460 (1990). Syllabus Point 1, In re Beth, 192 W.Va. 656, 453
S.E.2d 639 (1994).” Syllabus Point 3, In re Christina L., 194 W .Va. 446, 460
S.E.2d 692 (1995).

Syl. pt. 6 - “Child abuse and neglect cases must be recognized as being among
the highest priority for the court’s attention. Unjustified procedural delays
wreak havoc on a child’s development, stability and security.” Syllabus Point
1, 1in part, In the Interest of Carlita B., 185 W.Va. 613,408 S.E.2d 365 (1991).



ABUSE AND NEGLECT

Findings required (continued)

DHHR v. Scott C. and Amanda J., (continued)

The Court found the circuit court should have allowed the guardian an
opportunity to be heard with regard to Amanda J. and should set a final
disposition hearing with regard to Scott C. The Court also noted that the
guardian should not have been forced to pay for a transcript with her own
funds. Reversed and remanded.

Foster parents

Role in proceedings

Guardians

In re Jonathan G., 198 W.Va. 716, 482 S.E.2d 893 (1996) (Workman, J.)

See TERMINATION OF PARENTAL RIGHTS Standard for, (p. 569) for
discussion of topic.

DHHR v. Scott C. and Amanda J., 200 W .Va. 304, 489 S.E.2d 281 (1997)

(Per Curiam)

See ABUSE AND NEGLECT Findings required, (p. 12) for discussion of
topic.

Guardians ad litem

Right to be heard

State ex rel. Amy M. v. Kaufman, 196 W.Va. 251, 470 S.E.2d 205 (1996)
(Workman, J.)

In this petition for writ of prohibition and mandamus petitioners ask that
respondent judge be ordered to vacate his post-adjudicatory improvement
period order and set a final disposition hearing pursuant to W.Va. Code 49-6-
5.



ABUSE AND NEGLECT
Guardians ad litem (continued)
Right to be heard (continued)
State ex rel. Amy M. v. Kaufman, (continued)

The mother in this matter is a 23-year old with five children who was pregnant
with her sixth at the time of this action. Documented incidents of medical,
police and social service intervention in her home date back to April 15, 1991.
The latest incident was the result of police taking emergency custody upon
finding the children in a dangerous and unsanitary state.

Following numerous hearings, from February 10, 1994 through November 1,
1995, the court continually extended improvement periods despite significant
and chronic lack of progress in addressing the problems here. Finally, on
November 20, 1995 the court found neglect pursuant to W.Va. Code 49-6-2(c)
but, incredibly, ordered yet another improvement period. Counsel for the state
and for the children objected vehemently and brought this petition.

Syl. pt. 1 - “In determining whether to grant a rule to show cause in
prohibition when a court is not acting in excess of its jurisdiction, this Court
will look to the adequacy of other available remedies such as appeal and to the
over-all economy of effort and money among litigants, lawyers and courts;
however, this Court will use prohibition in this discretionary way to correct
only substantial, clear-cut, legal errors plainly in contravention of a clear
statutory, constitutional, or common law mandate which may be resolved
independently of any disputed facts and only in cases where there is a high
probability that the trial will be completely reversed if the error is not
corrected in advance.” Syl. Pt. 1, Hinkle v. Black, 164 W.Va. 112,262 S.E.2d
744 (1979).

Syl. pt. 2 - Prohibition is available to abused and/or neglected children to
restrain courts from granting improvement periods of a greater extent and
duration than permitted under West Virginia Code §§ 49-6-2(b) and 49-6-5-
(c) (1995).

Syl. pt. 3 - There is a clear legislative directive that guardians ad litem and
counsel for both sides be given an opportunity to advocate for their clients in
child abuse or neglect proceedings. West Virginia Code § 49-6-5(a) (1995)
states that the circuit court shall give both the petitioner and respondents an
opportunity to be heard when proceeding to the disposition of the case. This
right must be understood to mean that the circuit court may not impose
unreasonable limitations upon the function of guardians ad litem in
representing their clients in accord with the traditions of the adversarial fact-
finding process.
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Guardians ad litem (continued)
Right to be heard (continued)
State ex rel. Amy M. v. Kaufman, (continued)

The Court noted that continual limbo denies the children here an adequate
remedy. In re Carlita B., 185 W.Va. 613, 623, 408 S.E.2d 365, 375 (1991).
The circuit court violated the clear legislative direction to limit the extent and
duration of improvement periods. Improvement periods are not to run more
than twelve months. Prohibition is therefore available.

(NOTE: Effective June 8, 1996, improvement periods are to run three
months, pre-adjudicatory, and six months, post-adjudicatory. See W.Va. Code
49-6-2(b), 49-65-(c) and 49-6-12.)

The guardian here acted appropriately in attempting to adduce additional
evidence and asking the court to reconsider its ruling. Refusing to allow the
guardian to submit a proposed disposition was reversible error in In re
Christina L., 194 W.Va. 446,460 S.E.2d 692 (1995). The Court did not reach
this issue but made it clear that the guardian could develop the issues on
remand. Writ granted.

Hearing required

W.Va. DHHR ex rel. Wright v. Brenda C., 197 W.Va. 468, 475 S.E.2d 560
(1996) (Per Curiam)

The circuit court terminated Brenda C.’s parental rights. DHHR alleged that
Brenda and her husband were both drug addicted. DHHR was granted
temporary custody; at a subsequent adjudicatory hearing, wherein appellant
was represented by counsel, no objection was made or any sworn testimony
taken or other evidence taken. Only the prosecution’s statements appeared on
the record.

The circuit court did question appellant and her husband to see if they
understood what was happening. A month later the court entered an order
reciting that appellant and her husband had agreed that their children were
abused or neglected at the time of the filing of a petition, that one child was
born drug addicted and that both the mother and father admitted to substance
abuse. The matter was continued and at the continued hearing a thirty-day
improvement period was granted.
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Hearing required (continued)
W.Va. DHHR ex rel. Wright v. Brenda C., (continued)

After several more hearings and substitution of counsel appellant was
incarcerated in Ohio. DHHR retained custody throughout, with physical
custody with the parents. Because of her incarceration appellant was unable
to attend the adjudicatory hearing and her rights were terminated over
counsel’s objections and request for a continuance. Appellant claimed on
appeal that her rights were terminated without a single hearing on the merits
wherein evidence was presented.

Syl. pt. 1 - “ “W.Va. Code, 49-6-2(c) [1980], requires the State Department
of Welfare [now the Department of Human Services], in a child abuse or
neglect case, to prove ‘conditions existing at the time of the filing of the
petition . . . by clear and convincing proof.” The statute, however, does not
specify any particular manner or mode of testimony or evidence by which the
State Department of Welfare is obligated to meet this burden.” Syllabus Point
1, In the Interest of S.C., 168 W.Va. 366, 284 S.E.2d 867 (1981).” Syllabus
Point 1, West Virginia Department of Human Services v. Peggy F., 184 W.Va.
60,399 S.E.2d 460 (1990).” Syllabus Point 1, In re Beth, 192 W.Va. 656,453
S.E.2d 639 (1994). Syl. Pt. 3, In re Christina L., 194 W.Va. 446, 460 S.E.2d
692 (1995).

Syl. pt. 2 - “‘In a child abuse and neglect hearing, before a court can begin to
make any of the dispositional alternatives under W.Va. Code, 49-6-5, it must
hold a hearing under W.Va, Code, 49-6-2, and determine ‘whether such child
is abuse or neglected.” Such a finding is a prerequisite to further continuation
of the case.” Syl. Pt. 1, State v. T.C., 172 W.Va. 47, 303 S.E.2d 685 (1983).

The Court found the summary agreement, evidenced only by the prosecuting
attorney’s statements, to be inadequate. The Court noted appellant did not
sign any stipulation or indicate on the record their understanding and
agreement with it; similarly, they did not sign the trial court’s order based on
the alleged agreement.

A stipulation may be sufficient to comply with Code provisions but it should
be reduced to writing and introduced into evidence. Reversed and remanded.
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Improvement period
Case plan required
In re Jonathan G., 198 W.Va. 716, 482 S.E.2d 893 (1996) (Workman, J.)

See TERMINATION OF PARENTAL RIGHTS Standard for, (p. 569) for
discussion of topic.

Duty to grant

State ex rel. Diva v. Kaufman, 200 W.Va. 555,490 S.E.2d 642 (1997) (Davis,
1)

See EVIDENCE Admissibility, Abuse to children not subject of abuse
petition, (p. 175) for discussion of topic.

Failure to grant
State ex rel. Virginia M. v. Gina Lynn S., 475 S.E.2d 548 (1996) (Per Curiam)

Appellant’s child was premature and suffers from numerous physical
problems. With mutual consent, the child was primarily cared for by the
child’s grandmother for several years. Appellant had two other children and
an apparently abusive live-in, who was the child’s father. The father is no
longer in the home.

The grandmother became dissatisfied and contacted DHHR, which was
satisfied with the child’s placement. The grandmother then approached the
prosecuting attorney, requesting an abuse and neglect petition; as a result she
was granted temporary custody. Three hearings were held in a year, with the
third denying appellant an improvement period; at the final disposition hear-
ing, both women testified. The court found neglect without a finding of fact.

Appellant claimed on appeal that there was no prima facie case; that there was
no clear and convincing evidence of abuse and neglect; and that she should
have been given an improvement period.
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Improvement period (continued)
Failure to grant (continued)
State ex rel. Virginia M. v. Gina Lynn S., (continued)

Syl. pt. 1 - “Although conclusions of law reached by a circuit court are subject
to de novo review, when an action, such as an abuse and neglect case, is tried
upon the facts without a jury, the circuit court shall make a determination
based upon the evidence and shall make findings of fact and conclusions of
law as to whether such child is abused or neglected. These findings shall not
be set aside by a reviewing court unless clearly erroneous. A finding is clearly
erroneous when, although there is evidence to support the finding, the
reviewing court on the entire evidence is left with the definite and firm
conviction that a mistake has been committed. However, a reviewing court
may not overturn a finding simply because it would have decided the case
differently, and it must affirm a finding if the circuit court’s account of the
evidence is plausible in light of the record viewed in its entirety.” Syl. Pt. 1,
In the Interest of Tiffany Marie S., 196 W.Va. 223,470 S.E.2d 177 (1996).

Syl. pt. 2 - “W.Va. Code, 49-6-2(b) (1984), permits a parent to move the court
for an improvement period which shall be allowed unless the court finds
compelling circumstances to justify a denial.” Syl. Pt. 2, State ex rel. West
Virginia Department of Human Services v. Cheryl M., 177 W.Va. 688, 356
S.E.2d 181 (1987).

The Court found no imminent danger ever existed for granting of temporary
custody; nor was the denial of an improvement period acceptable. The Court
noted this case should have been brought as a custody case.

The Court ordered the circuit court to grant an improvement period and
ordered DHHR to prepare a case plan pursuant to W.Va. Code 49-6D-3 and
49-6-2(b). The Court recommended that both the mother and grandmother
should be involved with the child. Reversed and remanded.

Length of
In re Katie S. and David S., 198 W.Va. 79,479 S.E.2d 589 (1996) (Recht J.)

See ABUSE AND NEGLECT Termination of parental rights, (p. 26) for
discussion of topic.
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Non-custodial parent
Capable of abuse and neglect
Inre Christine Tiara W., 198 W.Va. 266,479 S.E.2d 927 (1996) (Per Curiam)
See ABUSE AND NEGLECT Abandonment, Non-custodial parent, (p. 1) for
discussion of topic.
Notice required
Inre Christine Tiara W., 198 W.Va. 266,479 S.E.2d 927 (1996) (Per Curiam)
See ABUSE AND NEGLECT Abandonment, Non-custodial parent, (p. 1) for
discussion of topic.
Notice
Abandonment
Inre Christine Tiara W., 198 W.Va. 266,479 S.E.2d 927 (1996) (Per Curiam)
See ABUSE AND NEGLECT Abandonment, Non-custodial parent, (p. 1) for
discussion of topic.
Notice to both parents
Inre Christine Tiara W., 198 W.Va. 266,479 S.E.2d 927 (1996) (Per Curiam)
See ABUSE AND NEGLECT Abandonment, Non-custodial parent, (p. 1) for
discussion of topic.
Parent or guardian’s failure to cooperate

W.Va. DHHR ex rel. Wright v. Doris S., 197 W.Va. 489, 475 S.E.2d 865
(1996) (Workman, J.)

See ABUSE AND NEGLECT Termination of parental rights, Standard for,
(p. 30) for discussion of topic.
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Plea bargain

Not available in civil abuse

In the Matter of Taylor B., 201 W.Va. 60, 491 S.E.2d 607 (1997) (McHugh,
1)

See ABUSE AND NEGLECT Civil distinguished from criminal, Plea
bargain, (p. 5) for discussion of topic.

Post-termination parental visitation

Inre Katie S. and David S., 198 W.Va. 79,479 S.E.2d 589 (1996) (Recht J.)

See ABUSE AND NEGLECT Termination of parental rights, (p. 26) for
discussion of topic.

Prior acts of abuse

State ex rel. Diva v. Kaufman, 200 W.Va. 555,490 S.E.2d 642 (1997) (Davis,
1)

See EVIDENCE Admissibility, Abuse to children not subject of abuse
petition, (p. 175) for discussion of topic.

Priority status

DHHR v. Scott C. and Amanda J., 200 W .Va. 304, 489 S.E.2d 281 (1997)

(Per Curiam)

See ABUSE AND NEGLECT Findings required, (p. 12) for discussion of
topic.

In re Jonathan G., 198 W.Va. 716, 482 S.E.2d 893 (1996) (Workman, J.)

See TERMINATION OF PARENTAL RIGHTS Standard for, (p. 569) for
discussion of topic.
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Proof of facts

DHHR v. Scott C. and Amanda J., 200 W.Va. 304, 489 S.E.2d 281 (1997)

(Per Curiam)

See ABUSE AND NEGLECT Findings required, (p. 12) for discussion of
topic.

In re Joseph A. and Justin A., 199 W.Va. 438, 485 S.E.2d 176 (1997)
(Maynard, J.)

See ABUSE AND NEGLECT Right to present evidence, (p. 22) for
discussion of topic.

W.Va. DHHR Wright v. Brenda C., 197 W.Va. 468, 475 S.E.2d 560 (1996)
(Per Curiam)

See ABUSE AND NEGLECT Hearing required, (p. 16) for discussion of
topic.

Right to counsel

DHHR v. Scott C. and Amanda J., 200 W . Va. 304, 489 S.E.2d 281 (1997)

(Per Curiam)

See ABUSE AND NEGLECT Findings required, (p. 12) for discussion of
topic.

Right to present evidence

In re Joseph A. and Justin A., 199 W.Va. 438, 485 S.E.2d 176 (1997)
(Maynard, J.)

Appellant is a widower and the father of Joseph A. and Justin A. The original
neglect petition charged that appellant threw an ashtray at Joseph A., resulting
in a serious laceration. The school nurse took the child to appellant’s home
since appellant had no telephone, and the wound needed sutures. Appellant
declined the nurse’s offer to take the child to the emergency room.
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Right to present evidence (continued)
In re Joseph A. and Justin A., (continued)

Appellant testified that the nurse gave him the option of treating the wound
himself. The nurse testified she gave advice when it became obvious that
appellant was not going to take the child for treatment. A family member
ultimately took the child (whose wound was by then infected) to a child
protective services worker who investigated the case. (Appellant had
previously been given an improvement period resulting from abuse and
neglect.) The social worker found that the children had access to
pornographic movies and gunpowder.

Attrial, the children testified as to the father’s mood swings and unpredictable
behavior. DHHR workers documented that neglect and emotional abuse had
taken place in 1991, including sexual abuse of an older female sibling.
Appellant was acquitted of criminal charges relating to this abuse. In this case
the circuit court denied appellant’s request for an improvement period and put
the children in long-term foster care. On appeal, appellant claimed the
evidence was insufficient to show abuse in that (a) no one saw him throw the
ashtray; (b) no medical evidence showed emergency treatment was required;
(c) and no evidence showed the presence of pornography was harmful. He
also claimed he was wrongfully denied an improvement period and was
wrongfully excluded from an in camera adjudicatory hearing while his son
Justin testified.

Syl. pt. 1 - “ ¢ “ * “W.Va. Code, 49-6-2(c) [1980], requires the State
Department of Welfare [now the Department of Human Services], in a child
abuse or neglect case, to prove ‘conditions existing at the time of the filing of
the petition ... by clear and convincing proof.” The statute, however, does not
specify any particular manner or mode of testimony or evidence by which the
State Department of Welfare is obligated to meet this burden.” “Syllabus
Point 1, In the Interest of S.C., 168 W.Va. 366, 284 S.E.2d 867 (1981).”
“Syllabus Point 1, West Virginia Department of Human Services v. Peggy F.,
184 W.Va. 60, 399 S.E.2d 460 (1990).” ‘Syllabus Point 1, In re Beth, 192
W.Va. 656,453 S.E.2d 639 (1994).” Syl. pt. 3, In re Christina L., 194 W .Va.
446, 460 S.E.2d 692 (1995). Syllabus Point 1, West Virginia Department of
Health and Human Resources ex rel. Wright v. Brenda C., 197 W.Va. 468,
475 S.E.2d 560 (1996).
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Right to present evidence (continued)
In re Joseph A. and Justin A., (continued)

Syl. pt. 2-“*W.Va. Code, 49-6-2(b) (1984), permits a parent to move the court
for an improvement period which shall be allowed unless the court finds
compelling circumstances to justify a denial.” Syllabus Point 2, State ex rel.
West Virginia Department of Human Services v. Cheryl M., 177 W.Va. 688,
356 S.E.2d 181 (1987).” Syllabus Point 2, In the Matter of Jonathan P., 182
W.Va. 302, 387 S.E.2d 537 (1989).

Syl. pt. 3 - W.Va. Code, 49-6-2(c) (1996), provides parties having custodial
or parental rights to the opportunity to testify during abuse and neglect
proceedings and to present and cross-examine witnesses. The requirement of
cross-examination is fully met when counsel for the parent or guardian is
present during the testimony of a child witness and is given the opportunity
to fully cross-examine the witness.

Syl. pt. 4 - Rule 8(b) of the Rules of Procedure for Child Abuse and Neglect
Proceedings, which were approved by this Court on December 5, 1996,
controls the procedure for taking testimony from children in abuse and neglect
proceedings in future cases.

The Court found clear evidence of abuse. Noting that appellant had already
been given three years to improve his parenting the Court also found that
appellant had been given every reasonable assistance and had deliberately
subverted DHHR’s efforts. Cf. Department of Human Services v. Cheryl M.,
177 W.Va. 688, 356 S.E.2d 181 (1987). No error in refusing another
improvement period.

The Court noted that appellant’s counsel was not excluded from the in camera
hearing while Justin testified; counsel was even allowed cross-examination.
The presence of counsel preserved appellant’s right to cross-examination. No
error.

Silence as admission of abuse

W.Va. DHHR ex rel. Wright v. Doris S., 197 W.Va. 489, 475 S.E.2d 865
(1996) (Workman, J.)

See ABUSE AND NEGLECT Termination of parental rights, Standard for,
(p. 30) for discussion of topic.
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Standard for review
In re Katie S. and David S., 198 W.Va. 79, 479 S.E.2d 589 (1996) (Recht J.)
See ABUSE AND NEGLECT Termination of parental rights, (p. 26) for
discussion of topic.
In re Mark M., 201 W.Va. 265, 496 S.E.2d 215 (1997) (Per Curiam)
See ABUSE AND NEGLECT Child’s case plan, Requirements of, (p. 2) for
discussion of topic.
In the Matter of Elizabeth v. Hammack, 201W.Va. 158, 494 S.E.2d 925
(1997) (Per Curiam)
See ABUSE AND NEGLECT Termination of parental rights, Visitation
following, (p. 34) for discussion of topic.
State ex rel. Virginia M. v. Gina Lynn S., 475 S.E.2d 548 (1996) (Per Curiam)
See ABUSE AND NEGLECT Improvement period, Failure to grant, (p. 18)
for discussion of topic.
Judge’s finding

In the Matter of Taylor B., 201 W.Va. 60, 491 S.E.2d 607 (1997) (McHugh,
1)

See ABUSE AND NEGLECT Civil distinguished from criminal, Plea
bargain, (p. 5) for discussion of topic.
Sufficiency of evidence

In re Joseph A. and Justin A., 199 W.Va. 438, 485 S.E.2d 176 (1997)
(Maynard, J.)

See ABUSE AND NEGLECT Right to present evidence, (p. 22) for discus-
sion of topic.
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Termination of parental rights
In re Katie S. and David S., 198 W.Va. 79,479 S.E.2d 589 (1996) (Recht J.)

On September 26, 1994 DHHR filed a petition against Christina B. alleging
abuse and neglect of her children, Katie S. and David S. The petition also
sought termination of the children’ father, David S., whose whereabouts were
unknown. At a hearing held October 5, 1994, the circuit court found abuse
and neglect and granted a twelve month improvement period. Although he
attended the hearing, the father was found “not a proper party” and was
dismissed.

For the first six months, the children were placed outside the home but
allowed visitation with their mother. On June 8, 1995, they were returned to
their mother. Between June 15 and June 26, 1995, a DHHR social worker
found repeated instances of unsanitary practices and lack of food for the
children. On June 26, 1995 the worker again removed the children from the
home.

Between June 26, 1995, and October 15, 1995, respondent visited her children
only four or five times despite living only a mile from them. A hearing was
held November 15, 1995. Respondent acknowledged that she did not feed the
children regularly but there was conflict in the testimony as to her efforts to
improve. Respondent asked for the remainder of her twelve month
improvement period time to improve but the circuit court terminated her
parental rights based on lack of “a substantial likelihood of improvement
....within a short period.” Respondent was denied visitation but the court
allowed DHHR to grant visitation.

Syl. pt. 1 - When the Department of Health and Human Services finds a
situation in which apparently one parent has abused or neglected the children
and the other has abandoned the children, both allegations should be included
in the abuse and neglect petition filed under W.Va. Code 49-6-1(a) (1992).
Every effort should be made to comply with the notice requirements for both
parents. To the extent that State ex rel. McCartney v. Nuzum, 161 W.Va. 740,
248 S.E.2d 318 (1978), holds that a non-custodial parent can be found not to
have abused and neglected his or her child it is expressly overruled.
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Termination of parental rights (continued)
In re Katie S. and David S., (continued)

Syl. pt. 2 - “Although conclusions of law reached by a circuit court are subject
to de novo review, when an action, such as an abuse and neglect case, is tried
upon the facts without a jury, the circuit court shall make a determination
based upon the evidence and shall make findings of fact and conclusions of
law as to whether such child is abused or neglected. These findings shall not
be set aside by a reviewing court unless clearly erroneous. A finding is clearly
erroneous when, although there is evidence to support the finding, the
reviewing court on the entire evidence is left with the definite and firm
conviction that a mistake has been committed. However, a reviewing court
may not overturn a finding simply because it would have decided the case
differently, and it must affirm a finding if the circuit court’s account of the
evidence is plausible in light of the record viewed in its entirety.” Syl. Point
1, In the Interest of Tiffany Marie S., 196 W.Va. 223,470 S.E.2d 177 (1996).

Syl. pt. 3 - Although parents have substantial rights that must be protected, the
primary goal in cases involving abuse and neglect, as in all family law
matters, must be the health and welfare of the children.

Syl. pt. 4 - “Parental rights may be terminated where there is clear and
convincing evidence that the infant child has suffered extensive physical
abuse while in the custody of his or her parents, and there is no reasonable
likelihood that the conditions of abuse can be substantially corrected because
the perpetrator of the abuse has not been identified and the parents, even in
face of knowledge of the abuse, have taken no action to identify the abuser.”
Syl. Point 3, In re Jeffrey R.L., 190 W.Va. 24, 435 S.E.2d 162 (1993).

Syl. pt. 5 - “‘[C]ourts are not required to exhaust every speculative possibility
of parental improvement before terminating parental rights where it appears
that the welfare of the child will be seriously threatened, and this is
particularly applicable to children under the age of three years who are more
susceptible to illness, need consistent close interaction with fully committed
adults, and are likely to have their emotional and physical development
retarded by numerous placements.” In re R.J.M., 164 W.Va. 496, 266 S.E.2d
114 (1980). Syllabus point 1, In the Interest of Darla B., 175 W.Va. 137, 331
S.E.2d 868 (1985).” Syllabus Point 1, In re Lacey P., 189 W.Va. 580, 433
S.E.2d 518 (1993).
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Termination of parental rights (continued)
In re Katie S. and David S., (continued)

Syl. pt. 6 - “Neither W.Va. Code § 49-6-2(b) nor W.Va. Code § 49-6-5(c)
mandates that an improvement period must last for twelve months. It is
within the court’s discretion to grant an improvement period within the
applicable statutory requirements; it is also within the court’s discretion to
terminate the improvement period before the twelve-month time frame has
expired if the court is not satisfied that the defendant is making the necessary
progress. The only minimum time period set forth in the statute is the three-
month period granted in the pre-dispositional section, W.Va. Code § 49-6-
2(b).” Syllabus Point 2, In re Lacey P., 189 W.Va. 580, 433 S.E.2d 518
(1993).

Syl. pt. 7 - ““Termination of parental rights, the most drastic remedy under the
statutory provision covering the disposition of neglected children, W.Va.
Code, 49-6-5 [1977] may be employed without the use of intervening less
restrictive alternatives when it is found that there is no reasonable likelihood
under W.Va. Code, 49-6-5(b) [1977] that conditions of neglect or abuse can
be substantially corrected.” Syllabus Point 2, In re R.J.M., 164 W.Va. 496,
266 S.E.2d 114 (1980). Syllabus point 4, In re Jonathan P., 182 W.Va. 302,
387 S.E.2d 537 (1989).” Syllabus Point 1, In re Jeffrey R.L., 190 W.Va. 24,
435 S.E.2d 162 (1993).

Syl. pt. 8 - “When parental rights are terminated due to neglect or abuse, the
circuit court may nevertheless in appropriate cases consider whether continued
visitation or other contact with the abusing parent is in the best interest of the
child. Among other things, the circuit court should consider whether a close
emotional bond has been established between the parent and child and the
child’s wishes, if he or she is of appropriate maturity to make such request.
The evidence must indicate that such visitation or continued contact would
not be detrimental to the child’s well being and would be in the child’s best
interest.” Syllabus Point 5, In re Christina L., 194 W.Va. 446, 460 S.E.2d
692 (1995).

The Court found the father was wrongfully dismissed below and noted
ironically that the circuit court’s ruling terminated the rights of the mother,
who claimed to love and want the children, but left the father’s rights intact
when he clearly had abandoned the children. Waiting for adoption
proceedings is clearly insufficient. In re Christina L., 194 W.Va. 446, 460
S.E.2d 692 (1995). Upon remand, the father’s status should be determined.
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Termination of parental rights (continued)

In re Katie S. and David S., (continued)
As to the mother’s rights, the Court found the mother unable to comply with
required improvement plans; clearly there was sufficient evidence of abuse
and neglect. With no substantial likelihood of improvement, W.Va. Code 49-
6-5(b), the Court found termination appropriate.
Because the older child had great affection for her mother, the Court
remanded for determination of whether post-termination visitation is
appropriate. Affirmed in part, reversed in part, remanded.

Best interest of the child

In the Matter of Elizabeth v. Hammack, 201W.Va. 158, 494 S.E.2d 925
(1997) (Per Curiam)

See ABUSE AND NEGLECT Termination of parental rights, Visitation
following, (p. 34) for discussion of topic.

Contact with siblings
In re Jonathan G., 198 W.Va. 716, 482 S.E.2d 893 (1996) (Workman, J.)
See TERMINATION OF PARENTAL RIGHTS Standard for, (p. 569) for
discussion of topic.

Standard for

In the Matter of Taylor B., 201 W.Va. 60, 491 S.E.2d 607 (1997) (McHugh,
1)

See ABUSE AND NEGLECT Civil distinguished from criminal, Plea
bargain, (p. 5) for discussion of topic.
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Termination of parental rights (continued)
Standard for (continued)

W.Va. DHHR ex rel. Wright v. Doris S., 197 W.Va. 489, 475 S.E.2d 865
(1996) (Workman, J.)

Appellants claimed their parental rights were improperly terminated because
appellee failed to present clear and convincing evidence that the abuse could
not be corrected and by denying them a meaningful improvement period.
Appellants did not testify at the termination proceedings.

Syl. pt. 1 - Implicit in the definition of an abused child under West Virginia
Code § 49-1-3 (1995) is the child whose health and welfare is harmed or
threatened by a parent or guardian who fails to cooperate in identifying the
perpetrator of abuse, rather choosing to remain silent.

Syl. pt. 2 - Because the purpose of an abuse and neglect proceeding is
remedial, where the parent or guardian fails to respond to probative evidence
offered against him/her during the course of an abuse and neglect proceeding,
a lower court may properly consider that individual’s silence as affirmative
evidence of that individual’s culpability.

Syl. pt. 3 - “W.Va. Code, 49-1-3(a) (1984), in part, defines an abused child to
include one whose parent knowingly allows another person to commit the
abuse. Under this standard, termination of parental rights is usually upheld
only where the parent takes no action in the face of knowledge of the abuse
or actually aids or protects the abusing parent.” Syl. Pt. 3, In re Betty J.W.,
179 W.Va. 605, 371 S.E.2d 326 (1988).

Syl. pt. 4 - Pursuant to the provision of West Virginia Code § 49-1-3(a)(1)
(1995), the definition of child abuse encompasses a parent, guardian or
custodian who knowingly allows another person to inflict physical injury upon
another child residing in the same home as the parent and his/her child(ren),
even though that child is not the parent’s natural or adopted child.
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Termination of parental rights (continued)
Standard for (continued)
W.Va. DHHR ex rel. Wright v. Doris S., (continued)

Syl. pt. 5 - “Termination of parental rights of a parent of an abused child is
authorized under W.Va. Code, 49-6-1 to 49-6-10, as amended, where such
parent contends nonparticipation in the acts giving rise to the termination
petition but there is clear and convincing evidence that such nonparticipating
parent knowingly took no action to prevent or stop such acts to protect the
child. Furthermore, termination of parental rights of a parent of an abused
child is authorized under W.Va. Code, 49-6-1 to 49-6-10, as amended, where
such non-participating parent supports the other parents’s version as to how
a child’s injuries occurred, but there is clear and convincing evidence that
such version is inconsistent with the medical evidence.” Syl. Pt. 2, In re
Scottie D., 185 W.Va. 191, 406 S.E.2d 214 (1991).

Syl. pt. 6 - “Parental rights may be terminated where there is clear and
convincing evidence that the infant child suffered extensive physical abuse
while in the custody of his or her parents, and there is no reasonable likeli-
hood that the conditions of abuse can be substantially corrected because the
perpetrator of the abuse has not been identified and the parents, even in face
of knowledge of the abuse, have taken no action to identify the abuser.” Syl.
Pt. 3, In re Jeffrey R.L., 190 W.Va. 24, 435 S.E.2d 162 (1993).

Syl. pt. 7 - The term “knowingly” as used in West Virginia Code § 49-1-
3(a)(1) (1995) does not require that a parent actually be present at the time the
abuse occurs, but rather that the parent was presented with sufficient facts
from which he/she could have and should have recognized that abuse has
occurred.

Syl. pt. 8 - A parent’s parental rights to his/her child(ren) may be terminated:
1) where there is clear and convincing evidence that the parent knowingly
allowed another person to inflict extensive physical injury upon another child
residing in the same home as the parent and his/her child(ren), even though
the injured child is not the parent’s natural or adopted child; and, 2) where
there is no reasonable likelihood that the conditions of abuse can be
substantially corrected because the perpetrator of the abuse has not been
identified and the parent, even in the face of knowledge of the abuse, has
taken no action to identify the abuser.

The Court noted that neither Doris S., Melissa C. or David E. took action to
protect the child who died. Clearly, sufficient evidence to terminate rights to
the other children was adduced.



ABUSE AND NEGLECT
Termination of parental rights (continued)
Standard for (continued)
W.Va. DHHR ex rel. Wright v. Doris S., (continued)
As to the granting of an improvement period, the Court found appellants were
given sufficient opportunity but failed to meet their responsibilities to show
some sign of eliminating the abuse. No error.

Standard of proof

W.Va. DHHR ex rel. Wright v. Brenda C., 197 W.Va. 468, 475 S.E.2d 560
(1996) (Per Curiam)

See ABUSE AND NEGLECT Hearing required, (p. 16) for discussion of
topic.

Visitation following
In re Jonathan G., 198 W.Va. 716, 482 S.E.2d 893 (1996) (Workman, J.)
See TERMINATION OF PARENTAL RIGHTS Standard for, (p. 569) for
discussion of topic.
In re Katie S. and David S., 198 W.Va. 79,479 S.E.2d 589 (1996) (Recht J.)
See ABUSE AND NEGLECT Termination of parental rights, (p. 26) for
discussion of topic.
In re William John R., 200 W.Va. 627,490 S.E.2d 714 (1997) (Per Curiam)
Both children at issue were mildly retarded or impaired. In addition, William
John R. has attention deficit disorder and Dana R. has post-traumatic disorder

from the abuse. Appellant, their mother, also is mildly retarded and suffers
from various personality disorders as well as depression and anxiety.



ABUSE AND NEGLECT
Termination of parental rights (continued)
Visitation following (continued)
In re William John R., (continued)

On February 17, 1994, DHHR filed an abuse and neglect petition; the circuit
court granted DHHR temporary custody and appointed counsel for appellant
and her children. In March, 1994, the court granted an improvement period
with supervised visitation. Because of their special needs, the children were
moved to Kanawha County; as a result, weekly visits became monthly visits.

In August, 1995, the court conducted an adjudicatory hearing which resulted
in a finding of abuse. On September 14, 1995 the court allowed another
improvement period over the objections of both DHHR and the childrens’
guardian. In February, 1996 the court ordered DHHR to continue efforts to
find local care for the children. In May and June the court held hearings on
the guardian’s motion to terminate the improvement period. The court found
“no reasonable likelihood” that the children could be reunited with their
mother; the court did not specifically terminate appellant’s parental rights but
gave DHHR permanent custody.

Appellant argued that she was denied a meaningful improvement period
because the children were moved to Kanawha County. The guardian ad litem
argued that exhaustion of every possibility was not required. DHHR agreed
that appellant deserved either restoration of the improvement period or
meaningful visitation.

Syl. pt. 1 - “When this Court reviews challenges to the findings and
conclusions of the circuit court, a two-prong deferential standard of review is
applied. We review the final order and the ultimate disposition under an
abuse of discretion standard, and we review the circuit court’s underlying
factual findings under a clearly erroneous standard.” Syl. pt. 1, McCormick
v. Allstate Insurance Company, 197 W.Va. 415, 475 S.E.2d 507 (1996).

Syl. pt. 2 - “Although parents have substantial rights that must be protected,
the primary goal in cases involving abuse and neglect, as in all family law
matters, must be the health and welfare of the children.” Syl. pt. 3, In re Katie
S., 198 W.Va. 79, 479 S.E.2d 589 (1996).



ABUSE AND NEGLECT
Termination of parental rights (continued)
Visitation following (continued)
In re William John R., (continued)

Syl. pt. 3 - “When parental rights are terminated due to neglect or abuse, the
circuit court may nevertheless in appropriate cases consider whether continued
visitation or other contact with the abusing parent is in the best interest of the
child. Among other things, the circuit court should consider whether a close
emotional bond has been established between parent and child and the child’s
wishes, if he or she is of appropriate maturity to make such request. The
evidence must indicate that such visitation or continued contact would not be
detrimental to the child’s well being and would be in the child’s best interest.”
Syl. pt. 5, In re Christina L., 194 W.Va. 446, 460 S.E.2d 692 (1995).

Taking the best interests of the child as paramount, the Court noted that
specialized care was being given in Kanawha County not available elsewhere.
Although DHHR did not have a family case plan, it clearly had made efforts
to place the children closer to appellant.

The Court also found that expert testimony established that no amount of
parenting classes or on the job training could be expected to help appellant.
The Court found the circuit court did not abuse its discretion in terminating
the improvement period but that visitation should be allowed. Affirmed in
part; remanded with directions.

In the Matter of Elizabeth v. Hammack, 201W.Va. 158, 494 S.E.2d 925
(1997) (Per Curiam)

The trial court found Elizabeth A.D. to be an abused child and terminated her
mother’s parental rights. Elizabeth A.D.’s guardian claimed that the court’s
denial of visitation with the mother following termination was error.



ABUSE AND NEGLECT
Termination of parental rights (continued)
Visitation following (continued)
In the Matter of Elizabeth v. Hammack, (continued)

Syl. pt. 1 - * * “Although conclusions of law reached by a circuit court are
subject to de novo review, when an action, such as an abuse and neglect case,
is tried upon the facts without a jury, the circuit court shall make a
determination based upon the evidence and shall make findings of fact and
conclusions of law as to whether such child is abused or neglected. These
findings shall not be set aside by a reviewing court unless clearly erroneous.
A finding is clearly erroneous when, although there is evidence to support the
finding, the reviewing court on the entire evidence is left with the definite and
firm conviction that a mistake has been committed. However, a reviewing
court may not overturn a finding simply because it would have decided the
case differently, and it must affirm a finding if the circuit court’s account of
the evidence is plausible in light of the record viewed in its entirety.” Syl. Pt.
1, In the Interest of Tiffany Marie S., 196 W.Va. 223,470 S.E.2d 177 (1996).’
State ex rel. Virginia M. v. Virgil Eugene S. 11, 197 W.Va. 456, 475 S.E.2d
548 (1996).” Syl. Pt. 1, State ex rel. Diva v. Kaufman, 200 W.Va. 555, 490
S.E.2d 642 (1997).

Syl. pt. 2 - “When parental rights are terminated due to neglect or abuse, the
circuit court may nevertheless in appropriate cases consider whether continued
visitation or other contact with the abusing parent is in the best interest of the
child. Among other things, the circuit court should consider whether a close
emotional bond has been established between parent and child and the child’s
wishes, if he or she is of appropriate maturity to make such request. The
evidence must indicate that such visitation or continued contact would not be
detrimental to the child’s well being and would be in the child’s best interest.”
Syl. Pt. 5, In re Christina L., 194 W.Va. 446, 460 S.E.2d 692 (1995).

The Court found clear error in that the record showed a close emotional bond
between mother and child. Reversed and remanded.



ABUSE OF DISCRETION
Automatism
No instructions on

State v. Hinkle, 200 W.Va. 280, 489 S.E.2d 257 (1996) (Cleckley, J.)
See INVOLUNTARY MANSLAUGHTER Unconsciousness as defense, (p.
341) for discussion of topic.

Collateral crimes
State v. Hottle, 197 W.Va. 529, 476 S.E.2d 200 (1996) (Per Curiam)
See EVIDENCE Admissibility, Collateral crimes, (p. 183) for discussion of

topic.

Continuances
State v. Snider, 196 W.Va. 513, 474 S.E.2d 180 (1996) (Per Curiam)

See CONTINUANCE Grounds for, (p. 127) for discussion of topic.

Evidence
Chain of custody
State v. Knuckles, 196 W.Va. 416, 473 S.E.2d 131 (1996) (Per Curiam)

See EVIDENCE Chain of custody, (p. 221) for discussion of topic.

Expert testimony
State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1996) (Cleckley, J.)

See EVIDENCE Admissibility, Expert opinion, (p. 195) for discussion of
topic.



ABUSE OF DISCRETION
Indictments
State v. Miller, 197 W.Va. 588, 476 S.E.2d 535 (1996) (Cleckley, J.)

See INDICTMENT Sufficiency of, Murder, (p. 311) for discussion of topic.

Instructions
State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1995) (Cleckley, J.)
See INSTRUCTIONS Evidence sufficient to support, (p. 328) for discussion
of topic.
State v. McKenzie, 197 W.Va. 429, 475 S.E.2d 521 (1996) (Per Curiam)

See INSTRUCTIONS Refusal to give, (p. 332) for discussion of topic.

Admissibility
State v. Phelps, 197 W.Va. 713, 478 S.E.2d 563 (1996) (Per Curiam)
See INSTRUCTIONS Admissibility, Cumulative, (p. 325) for discussion of
topic.
Lesser included offenses
State v. Phillips, 485 S.E.2d 676 (1997) (Per Curiam)
See INSTRUCTIONS Lesser included offenses, (p. 330) for discussion of
topic
Refusal of
State v. Bradford, 484 S.E.2d 221 (1997) (Maynard, J.)

See HOMICIDE Murder, Accessory after the fact, (p. 292) for discussion of
topic.



ABUSE OF DISCRETION

Joinder
State v. Penwell, 483 S.E.2d 240 (1996) (Per Curiam)
See JOINDER Prejudicial, Separation permissible, (p. 346) for discussion of
topic.

Judge’s questioning of witness
State v. Farmer, 490 S.E.2d 326 (1997) (Workman, C.J.)
See EVIDENCE Admissibility, Testimony elicited by judge, (p. 216) for dis-
cussion of topic.

Jury selection

Refusal to strike for cause

State v. Miller, 197 W.Va. 588, 476 S.E.2d 535 (1996) (Cleckley, J.)

See JURY Bias, Test for, (p. 370) for discussion of topic.

Lesser included offenses
State v. Phillips, 485 S.E.2d 676 (1997) (Per Curiam)
See INSTRUCTIONS Lesser included offenses, (p. 330) for discussion of
topic.
Sentencing
State v. Lucas, 496 S.E.2d 221 (1997) (Starcher, J.)

See RESTITUTION Grounds for, (p. 483) for discussion of topic.



ABUSE OF DISCRETION
Voir dire
State v. Taylor, 490 S.E.2d 748 (1997) (Per Curiam)

See JURY Voir dire, Discretion of court, (p. 377) for discussion of topic.

Delegation to circuit clerk
State v. Miller, 197 W.Va. 588, 476 S.E.2d 535 (1996) (Cleckley, J.)
See JURY Voir dire, Circuit clerk conducting, (p. 377) for discussion of
topic.
Refusal to strike for cause
State v. Miller, 197 W.Va. 588, 476 S.E.2d 535 (1996) (Cleckley, J.)

See JURY Bias, Test for, (p. 370) for discussion of topic.

Sufficiency of
State v. Miller, 197 W.Va. 588, 476 S.E.2d 535 (1996) (Cleckley, J.)

See JURY Voir dire, Circuit clerk conducting, (p. 377) for discussion of
topic.



ACCESSORIES
Liability for consequences of principal offense
State v. Whetzel, 488 S.E.2d 45 (1997) (Maynard, J.)

See STATUTES Legislative intent, (p. 558) for discussion of topic.



AFFIDAVIT
Search warrant
Misstatements to get
State v. Lease, 472 S.E.2d 59 (1996) (Per Curiam)

See SEARCH AND SEIZURE Warrant, Probable cause for, (p. 506) for
discussion of topic.



AGGRAVATED ROBBERY
Lesser included offenses
State v. Phillips, 485 S.E.2d 676 (1997) (Per Curiam)

See INSTRUCTIONS Lesser included offenses, (p. 330) for discussion of
topic



AIDING AND ABETTING
Concerted action
State v. Wade, 490 S.E.2d 724 (1997) (Davis, J.)
See HOMICIDE Felony-murder, Sufficiency of evidence, (p. 285) for discus-
sion of topic.
Principle in first and second-degree defined
State v. Wade, 490 S.E.2d 724 (1997) (Davis, J.)

See HOMICIDE Felony-murder, Sufficiency of evidence, (p. 285) for discus-
sion of topic.



ALLOCUTION

Right to
State v. Berrill, 474 S.E.2d 508 (1996) (Albright, J.)
See RIGHT TO ALLOCUTION Denial of, (p. 487) for discussion of topic.
State v. Posey, 480 S.E.2d 158 (1996) (Per Curiam)
See RIGHT TO ALLOCUTION Denial of, (p. 489) for discussion of topic.
Effect of denial

State v. West, 478 S.E.2d 759 (1996) (Per Curiam)

See RIGHT TO ALLOCUTION Denial of, (p. 489) for discussion of topic.



APPEAL
Abandonment
Inre Christine Tiara W., 198 W.Va. 266,479 S.E.2d 927 (1996) (Per Curiam)
See ABUSE AND NEGLECT Abandonment, Non-custodial parent, (p. 1) for
discussion of topic.
Abuse and neglect
Inre Christine Tiara W., 198 W.Va. 266,479 S.E.2d 927 (1996) (Per Curiam)
See ABUSE AND NEGLECT Abandonment, Non-custodial parent, (p. 1) for
discussion of topic.
In re William John R., 200 W.Va. 627,490 S.E.2d 714 (1997) (Per Curiam)
See ABUSE AND NEGLECT Termination of parental rights, Visitation
following, (p. 32) for discussion of topic.
Ineffective assistance
State ex rel. Bailey v. Legursky, 490 S.E.2d 858 (1997) (Per Curiam)
See INEFFECTIVE ASSISTANCE Standard for, (p. 315) for discussion of
topic
Review of judge’s findings

In the Matter of Taylor B., 201 W.Va. 60, 491 S.E.2d 607 (1997) (McHugh,
1)

See ABUSE AND NEGLECT Civil distinguished from criminal, Plea
bargain, (p. 5) for discussion of topic.



APPEAL
Abuse and neglect (continued)

Standard for review

DHHR v. Scott C. and Amanda J., 200 W.Va. 304, 489 S.E.2d 281 (1997)

(Per Curiam)
See ABUSE AND NEGLECT Findings required, (p. 12) for discussion of
topic.
In re Mark M., 201 W.Va. 265, 496 S.E.2d 215 (1997) (Per Curiam)
See ABUSE AND NEGLECT Child’s case plan, Requirements of, (p. 2) for
discussion of topic.
Abuse of discretion
Expert testimony
State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1995) (Cleckley, J.)
See EVIDENCE Admissibility, Expert opinion, (p. 195) for discussion of
topic.
Admissibility
Collateral crimes
State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1995) (Cleckley, J.)
See EVIDENCE Admissibility, Prior bad acts, (p. 208) for discussion of
topic.
Other bad acts
State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1995) (Cleckley, J.)

See EVIDENCE Admissibility, Prior bad acts, (p. 208) for discussion of
topic.



APPEAL
Anders brief
When required
State ex rel. Edwards v. Duncil, No. 23357 (5/15/96) (Per Curiam)

See ATTORNEYS Duty to file appeal, (p. 94) for discussion of topic.

Automatism
State v. Hinkle, 200 W.Va. 280, 489 S.E.2d 257 (1996) (Cleckley, J.)
See INVOLUNTARY MANSLAUGHTER Unconsciousness as defense, (p.
341) for discussion of topic.
Conclusions of law
State v. Davis, 483 S.E.2d 84 (1996) (Per Curiam)
See OBSTRUCTING AN OFFICER Defined, (p. 430) for discussion of
topic.
Confessions
Standard for review
State v. Little, 498 S.E.2d 716 (1997) (Per Curiam)
See SELF-INCRIMINATION/STATEMENTS BY DEFENDANT Confes-
sions, Admissibility, (p. 514) for discussion of topic.
Continuance
Standard for review
State v. Little, 498 S.E.2d 716 (1997) (Per Curiam)

See CONTINUANCE Grounds for, (p. 127) for discussion of topic.



APPEAL
Continuance (continued)
Standard for review (continued)
State v. Smith, 482 S.E.2d 687 (1996) (Workman, J.)
See MENTAL HYGIENE Commitment, In lieu of criminal conviction, (p.
420) for discussion of topic.
Directed verdict
Standard for review
State v. Broughton, 470 S.E.2d 413 (1996) (Workman, J.)

See CONSPIRACY Elements of, (p. 125) for discussion of topic.

State v. Taylor, 490 S.E.2d 748 (1997) (Per Curiam)
See DIRECTED VERDICT Standard for review, (p. 139) for discussion of
topic.
Double jeopardy
Standard for review
State v. Rahman, 483 S.E.2d 273 (1996) (Workman, J.)
See DOUBLE JEOPARDY Test for, Legislative intent, (p. 152) for discus-
sion of topic.
State v. Wright, 490 S.E.2d 736 (1997) (Per Curiam)

See DOUBLE JEOPARDY Test for, (p. 150) for discussion of topic.



APPEAL
Entrapment
Standard for review
State v. Houston, 475 S.E.2d 307 (1996) (Recht, J.)

See ENTRAPMENT Elements of, (p. 167) for discussion of topic.

Evidence
Chain of custody
State v. Knuckles, 196 W.Va. 416, 473 S.E.2d 131 (1996) (Per Curiam)

See EVIDENCE Chain of custody, (p. 221) for discussion of topic.

Failure to object

State v. Sampson, 488 S.E.2d 53 (1997) (Starcher, J.)
See BREAKING AND ENTERING Building defined, (p. 112) for discussion
of topic.

Consequences of
State v. Bradford, 484 S.E.2d 221 (1997) (Maynard, J.)
See PROSECUTING ATTORNEY Conduct at trial, Reference to appellant’s
foul language, (p. 472) for discussion of topic.

Effect of
State v. Craft, 490 S.E.2d 315 (1997) (McHugh, J.)

See SENTENCING Presentence reports, Errors in, (p. 546) for discussion of
topic.



APPEAL

Failure to object (continued)

Effect of (continued)

State v. Simons, 496 S.E.2d 185 (1997) (Per Curiam)

See EVIDENCE Admissibility, Sheriff’s notice of DUI arrest, (p. 213) for
discussion of topic.

Pre-trial suppression

State v. Strock, 495 S.E.2d 561 (1997) (Per Curiam)

See EVIDENCE Admissibility, Confessions, (p. 191) for discussion of topic.

Waiver of suppression issues

State v. Strock, 495 S.E.2d 561 (1997) (Per Curiam)

See EVIDENCE Admissibility, Confessions, (p. 191) for discussion of topic.

Failure to preserve

State v. Browning, 485 S.E.2d 1 (1997) (Maynard, J.)

Appellant was convicted of first-degree murder. The trial court allowed into
evidence the victim’s statement to his son that he and appellant had an
argument the day of the shooting. Appellant objected at pre-trial that the
statement was inadmissible hearsay and that she had no notice of the state’s
intent to use the deceased’s statements. The prosecution claimed the
statement was admissible under Rule 803(3) of the Rules of Evidence as a
statement of then-existing state of mind.

On appeal appellant argued the victim’s state of mind was not relevant. State
v. Phillips, 194 W.Va. 569, 461 S.E.2d 75 (1995). The prosecution claimed
the error, if any, was waived because appellant did not renew her objection at
trial on the same grounds she now raises on appeal.

Syl. pt. 4 - This Court will not consider an error which is not properly
preserved in the record nor apparent on the face of the record.



APPEAL

Failure to preserve (continued)
State v. Browning, (continued)
The Court noted that appellant objected at pre-trial based on lack of notice but
then did not object to the statement’s admission under Rule 803(3). The
Court found appellant waived her objection; further the statement was
properly admitted anyway. The Court distinguished Phillips, supra, in that
the evidence did not clearly show motive; here, the victim’s statement was
made the day before the shooting and was not too remotely connected to the
act. No error.

Final order

Standard for review

State v. Davis, 483 S.E.2d 84 (1996) (Per Curiam)
See OBSTRUCTING AN OFFICER Defined, (p. 430) for discussion of
topic.

Findings of fact
State v. Davis, 483 S.E.2d 84 (1996) (Per Curiam)
See OBSTRUCTING AN OFFICER Defined, (p. 430) for discussion of
topic.

Frivolous appeals

State ex rel. Edwards v. Duncil, No. 23357 (5/15/96) (Per Curiam)

See ATTORNEYS Duty to file appeal, (p. 94) for discussion of topic.



APPEAL

Frivolous appeals (continued)

Determination of

State ex rel. Edwards v. Duncil, No. 23357 (5/15/96) (Per Curiam)

Relator was convicted of unspecified crimes in McDowell County. His
petition for habeas corpus was denied by the McDowell County Circuit Court,
whereupon he asked for counsel to appeal the court’s ruling. Tracy Lusk of
the McDowell County Public Defender Office was appointed.

Approximately 18 months later, relator contacted the Clerk of the Supreme
Court complaining that Mr. Lusk had not contacted him or responded to his
inquiries. Mr. Lusk said he had been relieved of responsibilities and had sent
relator’s file to the Kanawha County Public Defender’s Office. Neither office
was able to locate relator’s file.

Relator’s letter was treated as a writ of mandamus and Mr. Lusk responded to
a rule to show cause by appearing on 23 April 1996.

The Court noted that defense counsel is not to determine whether a
defendant’s appeal is frivolous. Turnerv. Haynes, 162 W.Va. 33,245 S.E.2d
629 (1978) (quoting Anders v. California, 386 U.S. 738, 87 S.Ct. 1396, 18
L.Ed.2d 493 (1967)). The court applied the rule for appeals to the habeas
matter here; counsel is to file a brief referring to any matter which might
support the appeal and the client allowed to respond. Rhodes v. Leverette, 160
W.Va. 781, 239 S.E.2d 136 (1977).

Since Mr. Lusk did not file such a brief, he was ordered to file a motion for
resentencing and a motion to withdraw, supported by an Anders brief or a
petition for appeal within 30 days.

Habeas corpus

Findings required

State ex rel. Watson v. Hill, 488 S.E.2d 476 (1997) (Workman, C.J.)

See APPOINTED COUNSEL No right to, Habeas corpus petition, (p. 77) for
discussion of topic.



APPEAL
Habeas corpus (continued)
Hearing required
Nazelrod v. Hun, 486 S.E.2d 322 (1997) (Per Curiam)
See HABEAS CORPUS Evidentiary hearing required, (p. 272) for discussion
of topic.
Moot when client released
Kemp v. State, No. 23980 (12/16/97) (Per Curiam)
See HABEAS CORPUS Moot when client released, (p. 273) for discussion
of topic.
Harmless error
Standard for review
State v. Rahman, 483 S.E.2d 273 (1996) (Workman, J.)
See EVIDENCE Admissibility, Collateral crimes, (p. 185) for discussion of
topic.
Inadequate record
State v. Lockhart, 490 S.E.2d 298 (1997) (Per Curiam)

See INSANITY Test for, (p. 323) for discussion of topic.

Indictment
Sufficiency of
State ex rel. Forbes v. Canady, 475 S.E.2d 37 (1996) (Recht, J.)

See PROSECUTING ATTORNEY Right to appeal, (p. 475) for discussion
of topic.



APPEAL

Ineffective assistance

Standard for

Instructions

State ex rel. Bailey v. Legursky, 490 S.E.2d 858 (1997) (Per Curiam)

See INEFFECTIVE ASSISTANCE Standard for, (p. 315) for discussion of
topic

State v. Hottle, 197 W.Va. 529, 476 S.E.2d 200 (1996) (Per Curiam)

See INEFFECTIVE ASSISTANCE Standard for, (p. 319) for discussion of
topic.

State v. Hinkle, 200 W.Va. 280, 489 S.E.2d 257 (1996) (Cleckley, J.)

See INVOLUNTARY MANSLAUGHTER Unconsciousness as defense, (p.
341) for discussion of topic.

Admissibility

State v. McGuire, 490 S.E.2d 912 (1997) (Workman, C.J.)

See HOMICIDE Voluntary manslaughter, Elements of, (p. 298) for discus-
sion of topic.

State v. Phelps, 197 W.Va. 713, 478 S.E.2d 563 (1996) (Per Curiam)

See INSTRUCTIONS Admissibility, Cumulative, (p. 325) for discussion of
topic.

Confusing or incorrect

State v. Wyatt, 482 S.E.2d 147 (1996) (Albright, J.)

See INSTRUCTIONS Sufficiency of, Generally, (p. 335) for discussion of
topic.



APPEAL
Instructions (continued)

Crimes not charged
State v. Blankenship, 480 S.E.2d 178 (1996) (Recht, J.)
See INSTRUCTIONS Crime not charged, Effect of including, (p. 327) for
discussion of topic.

Essential elements of offense
State v. Wyatt, 482 S.E.2d 147 (1996) (Albright, J.)
See INSTRUCTIONS Sufficiency of, Generally, (p. 335) for discussion of
topic.

Malice
State v. Browning, 485 S.E.2d 1 (1997) (Maynard, J.)

See HOMICIDE Instructions, Malice, (p. 289) for discussion of topic.

Plain error
State v. Lease, 472 S.E.2d 59 (1996) (Per Curiam)
See INSTRUCTIONS Sufficiency of, Generally, (p. 333) for discussion of
topic.
Invited error
State v. Knuckles, 196 W.Va. 416, 473 S.E.2d 131 (1996) (Per Curiam)

See EVIDENCE Admissibility, Invited error, (p. 205) for discussion of topic.



APPEAL
Invited error (continued)
Effect of
State v. Johnson, 476 S.E.2d 522 (1996) (McHugh, C.J.)
See INDICTMENT Prior offenses included but not tried, (p. 309) for discus-
sion of topic.
Issues not reviewed below
State v. Craft, 490 S.E.2d 315 (1997) (McHugh, J.)
See SENTENCING Presentence reports, Errors in, (p. 546) for discussion of
topic.
Juveniles
Transfer to adult jurisdiction
In the Interest of Anthony Ray Mc., 489 S.E.2d 289 (1997) (Davis, J.)

See EVIDENCE Admissibility, Hearsay, (p. 198) for discussion of topic.

Magistrate court

Circuit court imposes higher penalty
State v. Williams, 490 S.E.2d 285 (1997) (Starcher, J.)
See DUE PROCESS Magistrate court conviction, Circuit court imposes
higher penalty, (p. 155) for discussion of topic.

No right to jury trial
State v. Bergstrom, 474 S.E.2d 586 (1996) (Per Curiam)
Appellant was found guilty of harassing phone calls in a magistrate court jury
trial. He appealed to circuit court, where his conviction was affirmed without

a jury. Because the jury trial in magistrate court was not electronically
recorded, he claimed he should have had a trial de novo in circuit court.
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Magistrate court (continued)

No right to jury trial (continued)

State v. Bergstrom, (continued)

Between the magistrate and circuit court trials W.Va. Code, 50-5-13 was
amended to eliminate the statutory right to a jury trial in circuit court. W.Va.
Code, 50-5-8 was also amended to require electronic recording a magistrate
court trials.

Syl. - “W.Va. Code, 50-5-13 [1994], which sets forth the appeal procedure in
a criminal proceeding from magistrate court to circuit court, but which does
not give the defendant a statutory right to a jury trial de novo on the appeal to
circuit court, does not violate W.Va. Const. art. III, § 14 or art. VIII, § 10.”
Syl. Pt. 2, State ex rel. Collins v. Bedell, 194 W.Va. 390, 460 S.E.2d 636
(1995).

The Court noted W.Va. Code 50-5-13(c)(5) allows a circuit court to take
evidence if the record from magistrate court is deficient and to empanel a jury
if the defendant was “effectively denied a jury trial” in magistrate court.
Appellant had a jury trial. No error.

Motion to suppress

Standard for review

State v. Lacy, 468 S.E.2d 719 (1996) (Cleckley, J.)

See SEARCH AND SEIZURE Protective search, Admissibility of fruits of,
(p. 502) for discussion of topic.

Newly-discovered evidence

Effect of

State v. Helmick, 495 S.E.2d 262 (1997) (Maynard, J.)

See EVIDENCE Newly-discovered evidence, Effect of, (p. 238) for discus-
sion of topic.
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Nonjurisdictional issues not reviewed below
State v. Craft, 490 S.E.2d 315 (1997) (McHugh, J.)
See SENTENCING Presentence reports, Errors in, (p. 546) for discussion of
topic.
Plain error
Instructions
State v. Lease, 472 S.E.2d 59 (1996) (Per Curiam)
See INSTRUCTIONS Sufficiency of, Generally, (p. 333) for discussion of
topic.
Standard for
State v. Craft, 490 S.E.2d 315 (1997) (McHugh, J.)
See SENTENCING Presentence reports, Errors in, (p. 546) for discussion of
topic.
Newly-discovered evidence
State v. Helmick, 495 S.E.2d 262 (1997) (Maynard, J.)

See EVIDENCE Newly-discovered evidence, Effect of, (p. 238) for discus-
sion of topic.

When applied

State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1995) (Cleckley, J.)

See PLAIN ERROR Defined, (p. 437) for discussion of topic.
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Plain error (continued)
When reversible
State v. Williams, 490 S.E.2d 285 (1997) (Starcher, J.)

See PLAIN ERROR When reversible, (p. 439) for discussion of topic.

Prohibition
Abuse and neglect

State ex rel. Amy M. v. Kaufman, 196 W.Va. 251, 470 S.E.2d 205 (1996)
(Workman, J.)

See ABUSE AND NEGLECT Guardians ad litem, Right to be heard, (p. 14)
for discussion of topic.

Proportionality of sentences
State v. Sampson, 488 S.E.2d 53 (1997) (Starcher, J.)

See SENTENCING Appellate review of, (p. 526) for discussion of topic.

Prosecuting attorney
Appeal by in DUI case
State ex rel. Conley v. Hill, 487 S.E.2d 344 (1997) (Workman, C.J.)
See EVIDENCE DUI, Committed in another State, (p. 226) for discussion of
topic.
Prosecuting attorney’s right to
State ex rel. Forbes v. Canady, 475 S.E.2d 37 (1996) (Recht, J.)

See PROSECUTING ATTORNEY Right to appeal, (p. 475) for discussion
of topic.
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Questions not presented below
State v. Francisco, 483 S.E.2d 806 (1996) (Per Curiam)
See SENTENCING Presentence report, Client’s right to, (p. 545) for discus-
sion of topic.
Reversal
Admission of improper evidence
State v. Wade, 490 S.E.2d 724 (1997) (Davis, J.)
See EVIDENCE Admissibility, Surviving spouse and children, (p. 215) for
discussion of topic.
Search and seizure
Standard for review
State v. Lacy, 468 S.E.2d 719 (1996) (Cleckley, J.)
See SEARCH AND SEIZURE Protective search, Admissibility of fruits of,
(p. 502) for discussion of topic.
Sentencing
Standard for review
State v. Broughton, 470 S.E.2d 413 (1996) (Workman, J)
See SENTENCING Double jeopardy, Delivery of marijuana and cocaine, (p.
531) for discussion of topic.
State v. Houston, 475 S.E.2d 307 (1996) (Recht, J.)

See ENTRAPMENT Elements of, (p. 167) for discussion of topic.
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Sentencing (continued)

Standard for review (continued)

State v. Lucas, 496 S .E.2d 221 (1997) (Starcher, J.)

See RESTITUTION Grounds for, (p. 483) for discussion of topic.

State v. Sampson, 488 S.E.2d 53 (1997) (Starcher, J.)

See SENTENCING Appellate review of, (p. 526) for discussion of topic.

Standard for review

Abuse and neglect

In re Katie S. and David S., 198 W.Va. 79,479 S.E.2d 589 (1996) (Recht J.)
See ABUSE AND NEGLECT Termination of parental rights, (p. 26) for
discussion of topic.

In re Mark M., 201 W.Va. 265, 496 S.E.2d 215 (1997) (Per Curiam)

See ABUSE AND NEGLECT Child’s case plan, Requirements of, (p. 2) for
discussion of topic.

In the Matter of Elizabeth v. Hammack, 201W.Va. 158, 494 S.E.2d 925
(1997) (Per Curiam)

See ABUSE AND NEGLECT Termination of parental rights, Visitation
following, (p. 34) for discussion of topic.

In the Matter of Taylor B., 201 W.Va. 60, 491 S.E.2d 607 (1997) (McHugh,

1)

See ABUSE AND NEGLECT Civil distinguished from criminal, Plea
bargain, (p. 5) for discussion of topic.
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Standard for review (continued)

Abuse and neglect (continued)

State ex rel. Virginia M. v. Gina Lynn S., 475 S.E.2d 548 (1996) (Per Curiam)
See ABUSE AND NEGLECT Improvement period, Failure to grant, (p. 18)
for discussion of topic.

In re William John R., 200 W.Va. 627,490 S.E.2d 714 (1997) (Per Curiam)

See ABUSE AND NEGLECT Termination of parental rights, Visitation
following, (p. 32) for discussion of topic.

Admissibility of evidence

State v. Broughton, 470 S.E.2d 413 (1996) (Workman, J.)

See EVIDENCE Admissibility, Discretion of court, (p. 194) for discussion
of topic.

State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1995) (Cleckley, J.)

See EVIDENCE Admissibility, Prior bad acts, (p. 208) for discussion of
topic.

State v. Wade, 490 S.E.2d 724 (1997) (Davis, J.)

See EVIDENCE Admissibility, Surviving spouse and children, (p. 215) for
discussion of topic.

Automatism

State v. Hinkle, 200 W.Va. 280, 489 S.E.2d 257 (1996) (Cleckley, J.)

See INVOLUNTARY MANSLAUGHTER Unconsciousness as defense, (p.
341) for discussion of topic.
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Standard for review (continued)

Confessions

State v. Boxley, 496 S.E.2d 242 (1997) (Per Curiam)

See EVIDENCE Admissibility, Confessions, (p. 188) for discussion of topic.

State v. Little, 498 S.E.2d 716 (1997) (Per Curiam)

See SELF-INCRIMINATION/STATEMENTS BY DEFENDANT Confes-
sions, Admissibility, (p. 514) for discussion of topic.

Continuances

In re Mark M., 201 W.Va. 265, 496 S.E.2d 215 (1997) (Per Curiam)

See ABUSE AND NEGLECT Child’s case plan, Requirements of, (p. 2) for
discussion of topic.

State v. Little, 498 S.E.2d 716 (1997) (Per Curiam)

See CONTINUANCE Grounds for, (p. 127) for discussion of topic.

State v. Snider, 196 W.Va. 513, 474 S.E.2d 180 (1996) (Per Curiam)

See CONTINUANCE Grounds for, (p. 127) for discussion of topic.

State v. Smith, 482 S.E.2d 687 (1996) (Workman, J.)

See MENTAL HYGIENE Commitment, In lieu of criminal conviction, (p.
420) for discussion of topic.

Delay in charging

State ex rel. State v. Hill, 491 S.E.2d 765 (1997) (Per Curiam)

See INDICTMENT Common scheme or plan, Joinder of multiple offenses,
(p. 306) for discussion of topic.
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Standard for review (continued)

Denial of instruction
State v. Bradford, 484 S.E.2d 221 (1997) (Maynard, J.)
See HOMICIDE Murder, Accessory after the fact, (p. 292) for discussion of
topic.

Directed verdict
State v. Broughton, 470 S.E.2d 413 (1996) (Workman, J.)

See CONSPIRACY Elements of, (p. 125) for discussion of topic.

State v. Taylor, 490 S.E.2d 748 (1997) (Per Curiam)
See DIRECTED VERDICT Standard for review, (p. 139) for discussion of
topic.
Double jeopardy
State v. Rahman, 483 S.E.2d 273 (1996) (Workman, J.)
See DOUBLE JEOPARDY Test for, Legislative intent, (p. 152) for discus-
sion of topic.
State v. Wright, 490 S.E.2d 736 (1997) (Per Curiam)

See DOUBLE JEOPARDY Test for, (p. 150) for discussion of topic.

Entrapment
State v. Houston, 475 S.E.2d 307 (1996) (Recht, J.)

See ENTRAPMENT Elements of, (p. 167) for discussion of topic.
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Standard for review (continued)

Expert testimony

State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1995) (Cleckley, J.)

See EVIDENCE Admissibility, Expert opinion, (p. 195) for discussion of
topic.

Failure to object

State v. Bradford, 484 S.E.2d 221 (1997) (Maynard, J.)

See PROSECUTING ATTORNEY Conduct at trial, Reference to appellant’s
foul language, (p. 472) for discussion of topic.

State v. Rager, 484 S.E.2d 177 (1997) (Per Curiam)

See SELF-INCRIMINATION/STATEMENTS BY DEFENDANT Confes-
sions, Voluntariness, (p. 519) for discussion of topic.

State v. Sampson, 488 S.E.2d 53 (1997) (Starcher, J.)

See BREAKING AND ENTERING Building defined, (p. 112) for discussion
of topic.

State v. Simons, 496 S.E.2d 185 (1997) (Per Curiam)

See EVIDENCE Admissibility, Sheriff’s notice of DUI arrest, (p. 213) for
discussion of topic.

Final order

State v. Davis, 483 S.E.2d 84 (1996) (Per Curiam)

See OBSTRUCTING AN OFFICER Defined, (p. 430) for discussion of
topic.
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Standard for review (continued)

Findings by circuit court

DHHR v. Scott C. and Amanda J., 200 W.Va. 304, 489 S.E.2d 281 (1997)

(Per Curiam)
See ABUSE AND NEGLECT Findings required, (p. 12) for discussion of
topic.
Findings of fact
State v. Davis, 483 S.E.2d 84 (1996) (Per Curiam)
See OBSTRUCTING AN OFFICER Defined, (p. 430) for discussion of
topic.
Harmless error
State v. Rahman, 483 S.E.2d 273 (1996) (Workman, J.)
See EVIDENCE Admissibility, Collateral crimes, (p. 185) for discussion of
topic.
Inadequate record
State v. Lockhart, 490 S.E.2d 298 (1997) (Per Curiam)

See INSANITY Test for, (p. 323) for discussion of topic.

Indictments
State v. Miller, 197 W.Va. 588, 476 S.E.2d 535 (1996) (Cleckley, J.)

See INDICTMENT Sufficiency of, Murder, (p. 311) for discussion of topic.
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Standard for review (continued)

Ineffective assistance

State ex rel. Watson v. Hill, 488 S.E.2d 476 (1997) (Workman, C.J.)

See APPOINTED COUNSEL No right to, Habeas corpus petition, (p. 77) for
discussion of topic.

State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1995) (Cleckley, J.)

See INEFFECTIVE ASSISTANCE Standard for, (p. 320) for discussion of
topic.

Instructions

State v. Bradford, 484 S.E.2d 221 (1997) (Maynard, J.)

See HOMICIDE Murder, Accessory after the fact, (p. 292) for discussion of
topic.

State v. Hinkle, 200 W.Va. 280, 489 S.E.2d 257 (1996) (Cleckley, J.)

See INVOLUNTARY MANSLAUGHTER Unconsciousness as defense, (p.
341) for discussion of topic.

State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1995) (Cleckley, J.)

See INSTRUCTIONS Evidence sufficient to support, (p. 328) for discussion
of topic.

State v. Lease, 472 S.E.2d 59 (1996) (Per Curiam)

See INSTRUCTIONS Sufficiency of, Generally, (p. 333) for discussion of
topic.
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Standard for review (continued)
Instructions (continued)
State v. McGuire, 490 S.E.2d 912 (1997) (Workman, C.J.)

See HOMICIDE Voluntary manslaughter, Elements of, (p. 298) for discus-
sion of topic.

State v. Phillips, 485 S.E.2d 676 (1997) (Per Curiam)

See INSTRUCTIONS Lesser included offenses, (p. 330) for discussion of
topic

State v. Sampson, 488 S.E.2d 53 (1997) (Starcher, J.)

Appellant was convicted of breaking and entering, petit larceny and
conspiracy to commit breaking and entering in the theft of nitrous oxide
canisters. Over appellant’s objection the trial court gave the following
instruction:

Before the possession of stolen property creates even
a presumption that the person in possession is a thief,
the State must prove by the evidence beyond all
reasonable doubt that the possession was personal,
exclusive, recent, unexplained, and that it involved a
distinct and conscious assertion of property by the
defendant.

Appellant claimed there was insufficient evidence of exclusive possession of
the canisters to warrant giving the instruction and that the instruction was
confusing and misleading.
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Standard for review (continued)

Instructions (continued)

State v. Sampson, (continued)

Syl. pt. 3 - “A trial court’s instructions to the jury must be a correct statement
of the law and supported by the evidence. Jury instructions are reviewed by
determining whether the charge, reviewed as a whole, sufficiently instructed
the jury so they understood the issues involved and were not [misled] by the
law. A jury instruction cannot be dissected on appeal; instead, the entire
instruction is looked at when determining its accuracy. A trial court,
therefore, has broad discretion in formulating its charge to the jury, so long as
the charge accurately reflects the law. Deference is given to a trial court’s
discretion concerning the specific wording of the instruction, and the precise
extent and character of any specific instruction will be reviewed only for an
abuse of discretion.” Syl. Pt. 4, State v. Guthrie, 194 W.Va. 657,461 S.E.2d
163 (1995).

The Court found sufficient testimony to justify a finding of joint possession;
since joint possession can include the concept of exclusive possession, State
v. Wilcox, 169 W.Va. 142, 286 S.E.2d 257 (1982), no error in giving the
instruction.

Judge’s questioning of witness

State v. Farmer, 490 S.E.2d 326 (1997) (Workman, C.J.)

See EVIDENCE Admissibility, Testimony elicited by judge, (p. 216) for dis-
cussion of topic.

Lesser included offenses

State v. Phillips, 485 S.E.2d 676 (1997) (Per Curiam)

See INSTRUCTIONS Lesser included offenses, (p. 330) for discussion of
topic
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Standard for review (continued)

Matters not raised below
State v. Rager, 484 S.E.2d 177 (1997) (Per Curiam)
See SELF-INCRIMINATION/STATEMENTS BY DEFENDANT Confes-
sions, Voluntariness, (p. 519) for discussion of topic.

Motion to suppress
State v. Lacy, 468 S.E.2d 719 (1996) (Cleckley, J.)
See SEARCH AND SEIZURE Protective search, Admissibility of fruits of,
(p. 502) for discussion of topic.

Plain error
State v. Craft, 490 S.E.2d 315 (1997) (McHugh, J.)
See SENTENCING Presentence reports, Errors in, (p. 546) for discussion of
topic.
State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1995) (Cleckley, J.)

See PLAIN ERROR Defined, (p. 437) for discussion of topic.

State v. Williams, 490 S.E.2d 285 (1997) (Starcher, J.)

See PLAIN ERROR When reversible, (p. 439) for discussion of topic.

Plea bargain
State v. Wolfe, 500 S.E.2d 873 (1997) (Per Curiam)

See PLEA BARGAIN Acceptance of, Effect, (p. 441) for discussion of topic.
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Standard for review (continued)

Preserving error
State v. Craft, 490 S.E.2d 315 (1997) (McHugh, J.)
See SENTENCING Presentence reports, Errors in, (p. 546) for discussion of
topic.

Probation revocation
State v. Duke, 489 S.E.2d 738 (1997) (Davis, J)

See SENTENCING Probation revocation, (p. 548) for discussion of topic.

Prohibition in abuse and neglect

State ex rel. Amy M. v. Kaufman, 196 W.Va. 251, 470 S.E.2d 205 (1996)
(Workman, J.)

See ABUSE AND NEGLECT Guardians ad litem, Right to be heard, (p. 14)
for discussion of topic.

Proportionality
State v. Sampson, 488 S.E.2d 53 (1997) (Starcher, J.)

See SENTENCING Appellate review of, (p. 526) for discussion of topic.

Question of law
State v. Berrill, 474 S.E.2d 508 (1996) (Albright, J.)

See RIGHT TO ALLOCUTION Denial of, (p. 487) for discussion of topic.



APPEAL
Standard for review (continued)

Questions not presented below
State v. Francisco, 483 S.E.2d 806 (1996) (Per Curiam)
See SENTENCING Presentence report, Client’s right to, (p. 545) for discus-
sion of topic.

Restitution
State v. Lucas, 496 S .E.2d 221 (1997) (Starcher, J.)

See RESTITUTION Grounds for, (p. 483) for discussion of topic.

Search and seizure
State v. Lacy, 468 S.E.2d 719 (1996) (Cleckley, J.)
See SEARCH AND SEIZURE Protective search, Admissibility of fruits of,
(p. 502) for discussion of topic.
Sentencing
State v. Broughton, 470 S.E.2d 413 (1996) (Workman, J)
See SENTENCING Double jeopardy, Delivery of marijuana and cocaine, (p.
531) for discussion of topic.
State v. Houston, 475 S.E.2d 307 (1996) (Recht, J.)

See ENTRAPMENT Elements of, (p. 167) for discussion of topic.

State v. Lucas, 496 S.E.2d 221 (1997) (Starcher, J.)

See RESTITUTION Grounds for, (p. 483) for discussion of topic.
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Standard for review (continued)
Sentencing (continued)
State v. Sampson, 488 S.E.2d 53 (1997) (Starcher, J.)

See SENTENCING Appellate review of, (p. 526) for discussion of topic.

Statutory interpretation
State v. Berrill, 474 S.E.2d 508 (1996) (Albright, J.)

See RIGHT TO ALLOCUTION Denial of, (p. 487) for discussion of topic.

State v. Jarvis, 487 S.E.2d 293 (1997) (Workman, C.J.)
See SENTENCING Good time credit, Trustee’s work in regional jail, (p.
539) for discussion of topic.
Sufficiency of evidence
State v. Hughes, 476 S.E.2d 189 (1996) (Workman, J.)
See INVOLUNTARY MANSLAUGHTER Sufficiency of evidence, (p. 340)
for discussion of topic.
State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1995) (Cleckley, J.)
See HOMICIDE Felony-murder, Sufficiency of evidence, (p. 284) for discus-
sion of topic.
State v. Simons, 496 S.E.2d 185 (1997) (Per Curiam)

See EVIDENCE Admissibility, Sheriff’s notice of DUI arrest, (p. 213) for
discussion of topic.
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Standard for review (continued)
Transfer to adult jurisdiction
In the Interest of Anthony Ray Mc., 489 S.E.2d 289 (1997) (Davis, J.)

See EVIDENCE Admissibility, Hearsay, (p. 198) for discussion of topic.

Unconsciousness
State v. Hinkle, 200 W.Va. 280, 489 S.E.2d 257 (1996) (Cleckley, J.)
See INVOLUNTARY MANSLAUGHTER Unconsciousness as defense, (p.
341) for discussion of topic.
Waiver of jury trial
State v. Redden, 487 S.E.2d 318 (1997) (Starcher, J.)

See JURY TRIAL Waiver of, Standards for, (p. 379) for discussion of topic.

Sufficiency of evidence
Murder
State v. Boxley, 496 S.E.2d 242 (1997) (Per Curiam)

See EVIDENCE Admissibility, Confessions, (p. 188) for discussion of topic.

Standard for review
State v. Helmick, 495 S.E.2d 262 (1997) (Maynard, J.)

See EVIDENCE Newly-discovered evidence, Effect of, (p. 238) for discus-
sion of topic.
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Sufficiency of evidence (continued)

Standard for review (continued)
State v. Hughes, 476 S.E.2d 189 (1996) (Workman, J.)
See INVOLUNTARY MANSLAUGHTER Sufficiency of evidence, (p. 340)
for discussion of topic.
State v. Williams, 480 S.E.2d 162 (1996) (Per Curiam)
See EVIDENCE Admissibility, Collateral crimes, (p. 186) for discussion of
topic.
State v. Simons, 496 S.E.2d 185 (1997) (Per Curiam)
See EVIDENCE Admissibility, Sheriff’s notice of DUI arrest, (p. 213) for
discussion of topic.

Sufficiency of indictment

State ex rel. Forbes v. Canady, 475 S.E.2d 37 (1996) (Recht, J.)
See PROSECUTING ATTORNEY Right to appeal, (p. 475) for discussion
of topic.

Generally
State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1995) (Cleckley, J.)
See HOMICIDE Felony-murder, Sufficiency of evidence, (p. 284) for discus-
sion of topic.

Standard for review
State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1995) (Cleckley, J.)

See HOMICIDE Felony-murder, Sufficiency of evidence, (p. 284) for discus-
sion of topic.
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Suppression of testimony
State v. Strock, 495 S.E.2d 561 (1997) (Per Curiam)

See EVIDENCE Admissibility, Confessions, (p. 191) for discussion of topic.

Unconsciousness
State v. Hinkle, 200 W.Va. 280, 489 S.E.2d 257 (1996) (Cleckley, J.)

See INVOLUNTARY MANSLAUGHTER Unconsciousness as defense, (p.
341) for discussion of topic.



APPOINTED COUNSEL
Co-counsel in murder case
State v. Phelps, 197 W.Va. 713, 478 S.E.2d 563 (1996) (Per Curiam)

Appellant was convicted of first-degree murder and sentenced to life without
mercy. He complained that appointment of co-counsel was wrongfully
denied.

The Court found no authority requiring appointment of co-counsel. State v.
Chamberlain, 819 P.2d 673, 683-84 (N.M. 1991); Bell v. Watkins, 692 F.2d
999 (5th Cir. 1982), cert. denied, 464 U.S. 843,104 S.Ct. 142, 78 L.Ed.2d 134
(1983); Hatch v. Oklahoma, 58 F.3d 1447 (10th Cir. 1995); Riley v. Snyder,
840 F.Supp. 1012 (D. Del. 1993); Spangler v. State, 650 N.E.2d 1117, 1123
(Ind. 1995); and State v. Smith, 445 So.2d 227, 230 (Miss. 1984). No error.

Due diligence
State v. Hottle, 197 W.Va. 529, 476 S.E.2d 200 (1996) (Per Curiam)

See INEFFECTIVE ASSISTANCE Standard for, (p. 319) for discussion of
topic.

No right to
Habeas corpus petition
State ex rel. Watson v. Hill, 488 S.E.2d 476 (1997) (Workman, C.J.)

Petitioner sought to compel the respondent judge to consider petitioner’s post-
conviction habeas corpus petition based on ineffective assistance of counsel
and other allegations. Petitioner was convicted of malicious assault and,
based on two prior felon convictions, was sentenced to life imprisonment.

His appeal was denied, whereupon he petitioned the circuit court for writ of
habeas corpus. He now appeals from that denial. The judge’s order denying
relief gave as the only reason for denial that “upon consideration of the
petition for habeas corpus the court is of the opinion that allegations are
entirely without merit and that good cause for the filing thereof and
appointment of counsel has not been shown.”
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No right to (continued)
Habeas corpus petition (continued)
State ex rel. Watson v. Hill, (continued)

Syl. pt. 1 - West Virginia Code 53-4A-7(c) (1994) requires a circuit court
denying or granting relief in a habeas corpus proceeding to make specific
findings of fact and conclusions of law relating to each contention advanced
by the petitioner, and to State the grounds upon which the matter was
determined.

Syl. pt. 2 - “A court having jurisdiction over habeas corpus proceedings may
deny a petition for a writ of habeas corpus without a hearing and without
appointing counsel for the petitioner if the petition, exhibits, affidavits or
other documentary evidence filed therewith show to such court’s satisfaction
that the petitioner is entitled to no relief.” Syl. Pt. 1, Perdue v. Coiner, 156
W.Va. 467, 194 S.E.2d 657 (1973).

Syl. pt. 3 - “In the West Virginia courts, claims of ineffective assistance of
counsel are to be governed by the two-pronged test established in Strickland
v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984): (1)
Counsel’s performance was deficient under an objective standard of
reasonableness; and (2) there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceedings would have been
different.” Syl. Pt. 5, State v. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995).

Syl. pt. 4 - “In reviewing counsel’s performance, courts must apply an
objective standard and determine whether, in light of all the circumstances,
the identified acts or omissions were outside the broad range of professionally
competent assistance while at the same time refraining from engaging in
hindsight or second-guessing of trial counsel’s strategic decisions. Thus, a
reviewing court asks whether a reasonable lawyer would have acted, under the
circumstances, as defense counsel acted in the case at issue.” Syl. Pt. 6, State
v. Miller, 194 W.Va. 3,459 S.E.2d 114 (1995).

The Court found the circuit court’s order clearly inadequate and ordered the
lower court to issue an order making the necessary findings. The Court noted
that the judge could determine most of the issues raised without an additional
hearing except the allegation of ineffective assistance.

Finding the necessity of a hearing the Court granted the writ as to ineffective
assistance of counsel.
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Prompt appointment and time to prepare
State v. Hottle, 197 W.Va. 529, 476 S.E.2d 200 (1996) (Per Curiam)

See INEFFECTIVE ASSISTANCE Standard for, (p. 319) for discussion of
topic.



ARREST
Juveniles
Custody same arrest
State v. Todd Andrew H., 474 S.E.2d 545 (1996) (Cleckley, J.)

See JUVENILES Arrest, Warrantless, (p. 382) for discussion of topic.

Warrantless
State v. Todd Andrew H., 474 S.E.2d 545 (1996) (Cleckley, J.)

See JUVENILES Arrest, Warrantless, (p. 382) for discussion of topic.

Warrantless
Exigent circumstances required
State v. Cheek, 483 S.E.2d 21 (1996) (Per Curiam)

Appellant was arrested in his home for DUI, second offense. However, the
offense was committed outside the presence of the arresting officer.
Appellant claimed the officer lacked probable cause and no exigent circum-
stances were present.

Appellant had removed a barricade and driven through a street “block party”
sponsored by a local church. Appellant, who lived on the street, pulled into
his own yard and entered his house. One witness claimed appellant was
“staggering” but the pastor of the church did not notice anything amiss.

Police arrived and pulled appellant from his house, seeing an object in his
hand which later turned out to be a telephone. They handcuffed appellant and
gave him field sobriety tests which he failed. Appellant’s blood alcohol was
.20. After appeal of his magistrate court conviction, the circuit court held the
arrest valid because officers observed appellant intoxicated.

Syl. pt. 1 - “Both the federal and state constitutions protect citizens from
unreasonable arrests, and provide for the issuance of a warrant upon a
showing of probable cause. U.S. Const. amend. IV; W.Va. Const. art. 111, § 6.”
Syllabus Point 1, State v. Mullins, 177 W.Va. 531, 355 S.E.2d 24 (1987).



ARREST

Warrantless (continued)

Exigent circumstances required (continued)

State v. Cheek, (continued)

Syl. pt. 2 - “A warrantless arrest in the home must be justified not only by
probable cause, but by exigent circumstances which make an immediate arrest
imperative.” Syllabus Point 2, State v. Mullins, 177 W.Va. 531, 355 S.E.2d
24 (1987).

Syl. pt. 3 - ““The test of exigent circumstances for the making of an arrest for
a felony without a warrant in West Virginia is whether, under the totality of
the circumstances, the police had reasonable grounds to believe that if an
immediate arrest were not made, the accused would be able to destroy
evidence, flee or otherwise avoid capture, or might, during the time necessary
to procure a warrant, endanger the safety or property of others. This is an
objective test based on what a reasonable, well-trained police officer would
believe.” Syl. Pt. 2, State v. Canby, 162 W.Va. 666,252 S.E.2d 164 (1979).”
Syllabus Point 3, State v. Mullins, 177 W.Va. 531, 355 S.E.2d 24 (1987).

The Court also cited State v. Byers, 159 W.Va. 596, 224 S .E.2d 726 (1976),
wherein a third offense DUI did not require a warrant to arrest or to be in the
presence of the officer to justify a warrantless arrest. The officer must have
reasonable grounds to believe the person was driving while intoxicated.

Here, however, the Court found the arresting officer did not have reasonable
grounds; there was neither accident, odor of alcohol, nor injury. The officer
first smelled alcohol when he pulled appellant through the door. Further, the
officer had sufficient time to obtain a warrant without danger of appellant’s
fleeing or destroying evidence. See also, State v. Shugars, 180 W.Va. 280,
376 S.E.2d 174 (1988) (suspect arrested in hospital after accident; and State
v. Franklin, 174 W.Va. at 472, 327 S.E.2d 449 at 452-53 (1985). Reversed.



ATTORNEYS
Alcohol or drug addiction
Office of Disciplinary Counsel v. Karr, No. 23238 (2/15/96) (Per Curiam)
See ATTORNEYS Incapacitation, Supervised practice, (p. 95) for discussion
of topic.
Annulment
Disciplinary Counsel v. Cunningham, No. 24892 (6/12/98) (Per Curiam)

See ATTORNEYS Discipline, Annulment, (p. 84) for discussion of topic.

Appeal
Duty to file
State ex rel. Edwards v. Duncil, No. 23357 (5/15/96) (Per Curiam)

See ATTORNEYS Duty to file appeal, (p. 94) for discussion of topic.

Appointed
Co-counsel in murder case
State v. Phelps, 197 W.Va. 713, 478 S.E.2d 563 (1996) (Per Curiam)
See APPOINTED COUNSEL Co-counsel in murder case, (p. 77) for dis-
cussion of topic.
No right to in habeas corpus
State ex rel. Watson v. Hill, 488 S.E.2d 476 (1997) (Workman, C.J.)

See APPOINTED COUNSEL No right to, Habeas corpus petition, (p. 77) for
discussion of topic.



ATTORNEYS

Attorney-client privilege

State v. Jarvis, 483 S.E.2d 38 (1996) (Albright, J.)

See PRIVILEGES Attorney-client privilege, Divorce attorney as witness, (p.
454) for discussion of topic.

Client privilege

Divorce lawyer as witness

State v. Jarvis, 483 S.E.2d 38 (1996) (Albright, J.)

See PRIVILEGES Attorney-client privilege, Divorce attorney as witness, (p.
454) for discussion of topic.

Disappearance

Office of Disciplinary Counsel v. Butcher, 475 S.E.2d 162 (1996) (Per
Curiam)

Respondent is an active member of the Bar who practiced in Huntington until
April, 1996, at which time his whereabouts became unknown. Since April,
1995, respondent made no response to repeated requests for information by
Disciplinary Counsel, necessitating use of a subpoena to appear before
Disciplinary Counsel. Further, respondent did not fulfill his promises to take
action in four specific matters by 27 November 1995.

Disciplinary Counsel filed charges 7 March 1996 alleging lack of diligence,
lack of competence, lack of communication with clients, failing to respond to
counsel and other allegations. Both the clerk of the Court and the Office of
Disciplinary Counsel have been unable to serve respondent. A warning of
default judgment was also sent four times; all four letters were returned.
Disciplinary Counsel filed a motion to deem charges as admitted but was also
unable to serve this motion.



ATTORNEYS

Disappearance (continued)

Disbarment

Discipline

Office of Disciplinary Counsel v. Butcher, (continued)

Syl. pt. - “Under the authority of the Supreme Court of Appeal’s inherent
power to supervise, regulate and control the practice of law in this State, the
Supreme Court of Appeals may suspend the license of a lawyer or may order
such other actions as it deems appropriate, after providing the lawyer with
notice and an opportunity to be heard, when there is evidence that a lawyer (1)
has committed a violation of the Rules of Professional Conduct or is under a
disability and (2) poses a substantial threat of irreparable harm to the public
until the underlying disciplinary proceeding has been resolved.” Syl. Pt. 2,
Committee on Legal Ethics v. lkner, 190 W.Va. 433, 438 S.E.2d 613 (1993).

The Court authorized the Chief Judge of Cabell County to appoint counsel to
take whatever action is necessary to protect respondent’s clients pursuant to
Rule 3.29 of the Rules of Lawyer Disciplinary Procedure.

The Court also suspended respondent indefinitely as a substantial threat to
public confidence in the legal system and to his clients. Further, pursuant to
Rule 3.23 of the Rules of Lawyer Disciplinary Procedure, the Court ordered
respondent to undergo a psychiatric examination. See Committee on Legal
Ethics v. Ikner, 190 W.Va. 433,438 S.E.2d 613 (1993).

Disciplinary Counsel v. Cunningham, No. 24892 (6/12/98) (Per Curiam)

See ATTORNEYS Discipline, Annulment, (p. 84) for discussion of topic.

Annulment

Disciplinary Counsel v. Cunningham, No. 24892 (6/12/98) (Per Curiam)

Respondent was previously ordered to practice under supervision. Lawyer
Disciplinary Board v. Cunningham, 195 W.Va. 27, 464 S.E.2d 181 (1995).
Upon his failure to abide by the plan, the Court suspended his license
indefinitely. Office of Lawyer Disciplinary Counsel v. Cunningham, 200
W.Va. 339, 489 S.E.2d 496 (1997).



ATTORNEYS
Discipline (continued)
Annulment (continued)
Disciplinary Counsel v. Cunningham, (continued)

Respondent has continued to practice. He claimed he was unaware of the
Court’s denial of his motion for rehearing following his suspension.

Syl. - This Court is the final arbiter of legal ethics problems and must make
the ultimate decisions about public reprimands, suspensions or annulments of
attorneys’ licenses to practice law. Syllabus Point 3, Committee on Legal
Ethics v. Blair, 174 W.Va. 494, 327 S.E.2d 671 (1984).

License annulled.

Concurrent jurisdiction with Judicial Hearing Board
In the Matter of Troisi, No. 24204 (6/18/98) (Maynard, J.)

See JUDGES Discipline, Generally, (p. 348) for discussion of topic.

Disappearance

Office of Disciplinary Counsel v. Butcher, 475 S.E.2d 162 (1996) (Per
Curiam)

See ATTORNEYS Disappearance, (p. 83) for discussion of topic.

Dual representation
Lawyer Disciplinary Board v. Frame, 479 S.E.2d 676 (1996) (Per Curiam)

See ATTORNEYS Professional responsibility, Dual representation, (p. 98)
for discussion of topic.



ATTORNEYS

Discipline (continued)

Prosecuting attorney

Lawyer Disciplinary Board v. Hatcher, 483 S.E.2d 810 (1997) (McHugh, J.)

Respondent was primarily responsible for the prosecution of Glen Dale
Woodall for the rape of two women. See State v. Woodall, 182 W.Va. 15,385
S.E.2d 253 (1989). Woodall was ultimately found not guilty through DNA
testing. One of the major issues at trial was the identity of the attacker.

The Investigative Panel determined that respondent: (1) failed to disclose two
complaint forms describing the victims’ assailant’s dress and appearance; (2)
failed to disclose tape recordings of the sessions wherein the victims were
hypnotized; .(3) failed to disclose hair analysis results returned by the West
Virginia State Police Crime Lab; and (4) failed to disclose a tape recording of
a conversation between the two victims. The Panel found respondent violated
DR 1-102(A)(5), 7-102(A)(3) and 7-103(B). In addition the Panel found
respondent intentionally misrepresented facts during post-trial proceedings in
violation of Rule 8.4(d) of the Code of Professional Responsibility.

The Hearing Panel found only that respondent failed to disclose tape
recordings or transcripts of the hypnosis sessions with the two victims; and
failed to disclose a tape recording or a transcript of conversation between the
victims.

Syl. pt. 1 - “A de novo standard applies to a review of the adjudicatory record
made before the Committee on Legal Ethics of the West Virginia State Bar as
to questions of law, questions of application of the law to the facts, and
questions of appropriate sanctions; this Court gives respectful consideration
to the Committee’s recommendations while ultimately exercising its own
independent judgment. On the other hand, substantial deference is given to
the Committee’s findings of fact, unless such findings are not supported by
reliable, probative, and substantial evidence on the whole record.” Syl. pt. 3,
Committee on Legal Ethics v. McCorkle, 192 W.Va. 286, 452 S.E.2d 377
(1994).

Syl. pt. 2 - “A prosecution that withholds evidence which if made available
would tend to exculpate an accused by creating a reasonable doubt as to his
guilt violates due process of law under Article III, Section 14 of the West
Virginia Constitution.” Syl. pt. 4, State v. Hatfield, 169 W.Va. 191, 286
S.E.2d 402 (1982).



ATTORNEYS

Discipline (continued)

Prosecuting attorney (continued)

Lawyer Disciplinary Board v. Hatcher, (continued)

Syl. pt. 3 - “Gross infidelity by a prosecuting attorney to his trust and duty as
such officer, being connected with his character as an attorney, is misconduct
for which his name may be stricken, by summary process, from the roll of
attorneys entitled to practice in court.” Syl. pt. 1, State v. Hays, 64 W.Va. 45,
61 S.E. 355 (1908).

Syl. pt. 4 - A prosecutor in West Virginia, as an attorney licensed to practice
law in this State, is subject to the rules of ethics currently set forth in the West
Virginia Rules of Professional Conduct. Concomitant with the duty of a
prosecutor to seek justice, rather than merely to convict, is a duty to disclose
evidence which is known to the prosecutor tending to exculpate the accused
in a criminal proceeding. In addition to the risk of bringing reversible error
to the criminal proceeding, a prosecutor, who knowingly fails to make a
timely disclosure to the defense of all evidence or information known to the
prosecutor that tends to negate the guilt of the accused or mitigates the
offense, also runs the risk of violating the West Virginia Rules of Professional
Conduct, particularly Rule 3.8, concerning the special responsibilities of a
prosecutor. The Court noted that reversible error is not necessarily an ethics
violation. In this particular case the numerous proceedings, plus the long
period elapsed since the 1987 trial made proof difficult. The Court noted
conflicting testimony regarding whether defense counsel knew the victim-
witnesses had been hypnotized. Similarly, the Court found testimony
conflicting as to whether respondent even knew of the tape recording of the
two victims talking with each other.

The Court found that Disciplinary Counsel did not prove by “clear and
convincing evidence” that respondent failed to disclose exculpatory
information. Complaint dismissed.

Reinstatement following

Roark v. Lawyer Disciplinary Board, 495 S.E.2d 552 (1997) (Workman,
CJ)

Pursuant to Rule 3.32 of the Rules of Lawyer Disciplinary Procedure,
petitioner sought reinstatement of his license to practice law. Petitioner was
suspended in 1989 for three years following his guilty plea to criminal
charges.



ATTORNEYS

Discipline (continued)

Reinstatement following (continued)

Roark v. Lawyer Disciplinary Board, (continued)

Following his 1996 petition for reinstatement, it was determined that
petitioner had been arrested in 1991 on charges of misdemeanor larceny and
obstructing a police officer. The charges were dismissed following
petitioner’s completion of community service but petitioner omitted the
charges in his petition for reinstatement. The Office of Disciplinary Counsel
recommended an additional year of suspension for failure to disclose the
offenses.

Syl. pt. 1 - “A de novo standard applies to a review of the adjudicatory record
made before the [Lawyer Disciplinary Board] as to questions of law, questions
of application of the law to the facts, and questions of appropriate sanctions;
this Court gives respectful consideration to the [Board’s] recommendations
while ultimately exercising its own independent judgment. . . .” Syllabus
Point 3, Committee on Legal Ethics v. McCorkle, 192 W.Va. 286, 452 S.E.2d
377 (1994).

Syl. pt. 2 - “This Court is the final arbiter of legal ethics problems and must
make the ultimate decisions about public reprimands, suspensions or
annulments of attorneys’ licenses to practice law.” Syllabus Point 3,
Committee on Legal Ethics v. Blair, 174 W.Va. 494, 327 S.E.2d 671 (1984).

Syl. pt. 3 - “In deciding on the appropriate disciplinary action for ethical
violations, this Court must consider not only what steps would appropriately
punish the . . . attorney, but also whether the discipline imposed is adequate
to serve as an effective deterrent to other members of the Bar and at the same
time restore public confidence in the ethical standards of the legal profession.”
Syllabus Point 3, Committee on Legal Ethics v. Walker, 178 W.Va. 150, 358
S.E.2d 234 (1987).

The Court acknowledged that petitioner’s record showed exemplary behavior
and substantial community service but also noted that failure to disclose the
charges cannot be condoned. Respondent was suspended until 1 January 1998
(the petition was filed 7 September 1997), after which time he is to be
supervised for one year, comply with continuing legal education requirements
prior to reinstatement and pay costs.
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Judges

Concurrent ethical prosecution jurisdiction over

In the Matter of Troisi, No. 24204 (6/18/98) (Maynard, J.)

See JUDGES Discipline, Generally, (p. 348) for discussion of topic.

Lawyers not admitted in West Virginia

Lawyer Disciplinary Board v. Allen, 479 S.E.2d 317 (1996) (Albright, J.)

Respondents are not admitted to practice in West Virginia. They were
charged with im-properly soliciting clients in West Virginia. The Board
recommended that they be prohibited from further solicitation and prohibited
from appearing in any West Virginia court for one year.

Respondents’ investigator contacted Kathleen Shepherd at her West Virginia
residence one day after her husband was killed in a vehicular accident. The
man asked Ms. Shepherd to consider hiring respondents’ firm; he sent a
Federal Express letter and firm brochure the next day describing respondents
as “trial specialists.” The investigator made further follow-up calls.

Two or three days following the death of her husband in an industrial
accident, Ms. Scarlett Mayles also received a telephone call from the same
investigator, telling her she needed a lawyer and suggesting that she hire
respondents. The investigator asked to meet with Ms. Mayles at her home or
at the Pittsburgh hospital where her husband was in intensive care. Upon
being informed that Ms. Mayles would hire local counsel, the investigator told
her not to employ “rinky-dink™ lawyers in Morgantown.

From 1990 through 1993 the same investigator and another employee
contacted four other persons whose spouses, brother or son were killed and
made essentially the same pitch. Respondents were charged with violating
Rules 7.3(a), 8.4(a) and 7.4 of the Rules of Professional Conduct.



ATTORNEYS

Judges (continued)

Lawyers not admitted in West Virginia (continued)

Lawyer Disciplinary Board v. Allen, (continued)

Syl. pt. 1 - “A de novo standard applies to a review of the adjudicatory record
made before the Committee on Legal Ethics of the West Virginia State Bar as
to questions of law, questions of application of the law to the facts, and
questions of appropriate sanctions; this Court gives respectful consideration
to the committee’s recommendations while ultimately exercising its own
independent judgment. On the other hand, substantial deference is given to
the Committee’s findings of fact, unless such findings are not supported by
reliable, probative, and substantial evidence on the whole record.” Syllabus
point 3, Committee on Legal Ethics of the West Virginia State Bar v.
McCorkle, 192 W.Va. 286, 452 S.E.2d 377 (1994).

Syl. pt. 2 - A lawyer who initially contacts a prospective client who is located
in West Virginia regarding a cause of action that may be initiated in West
Virginia courts is subject to discipline in this State if he or she violates the
West Virginia Rules of Professional Conduct with respect to such prospective
client, even if the conduct constituting a violation occurs outside of our State.

Syl. pt. 3 - Commercial speech that is not unlawful or misleading may be
regulated only if the government satisfies the remaining elements of the test
set forth in Central Hudson Gas v. Public Service Com’n of New York, 447
U.S. 557, 564-65, 100 S.Ct. 2343, 2350-51, 65 L.Ed.2d 341, 350-51 (1980),
which requires first, that the government assert a substantial interest in
support of its regulation; second, that the government demonstrate that the
restriction on commercial speech directly and materially advances that
interest; and third, that there is a reasonable fit between the regulation and the
State’s interest. As the body charged with regulating and controlling the
practice of law in West Virginia, the West Virginia Supreme Court of Appeals
has a substantial interest in regulating telephone solicitation by lawyers.
Moreover, Rule 7.3(a) of the West Virginia Rules of Professional Conduct,
which proscribes telephone solicitation by lawyers, directly advances West
Virginia’s stated interest for such restriction and there is a reasonable fit
between the regulation and the State’s interest in such regulation.

Syl. pt. 4 - Direct telephone solicitation of a prospective client with whom the
lawyer has no family or prior professional relationship, when a least partially
motivated by the potential for lawyer’s pecuniary gain, violates Rule 7.3(a) of
the West Virginia Rules of Professional Conduct and is not protected as the
constitutional exercise of commercial speech.



ATTORNEYS

Judges (continued)

Lawyers not admitted in West Virginia (continued)

Lawyer Disciplinary Board v. Allen, (continued)

Syl. pt. 5 - Rule 7.4 of the West Virginia Rules of Professional Conduct, as
adopted by this Court on June 30, 1988, does not survive the test for
determining whether a regulation of commercial speech is constitutional, as
set forth in Central Hudson Gas v. Public Service Com’n of New York, 447
U.S. 557, 564-65, 100 S.Ct. 2343, 2350-51, 65 L.Ed.2d 341, 350-51 (1980).
While we recognize a legitimate state interest in discouraging claims of
expertise where none is recognized, Rule 7.4 fails to directly and materially
advance this interest and is broader than reasonably necessary to prevent
unrecognized claims of expertise.

Syl. pt. 6 - This Court retains the inherent power to regulate the practice of
law in this State, and under Rule 1 of the Rules of Lawyers Disciplinary
Procedure, as amended by this Court on December 6, 1994, a lawyer is subject
to discipline in this State for violating the West Virginia Rules of Professional
Conduct if he or she engages in the practice of law in this State, whether or
not he or she is formally admitted to practice by this Court.

The Court found respondents had violated Rule 7.3(a) at least six different
times and had also violated Rule 8.4(a) at least five times because of their
routine telephone solicitation; further, that repeated contacts violated Rule
7.3(b)(1). Because of superfluous remarks about West Virginia lawyers the
Court also found Rule 7.1(c) was violated.

Finding a strong state interest in preventing harm and that the regulation was
reasonably related to the harm, the Court ruled that under Central Hudson
Gas, supra, (see also, State v. Imperial Marketing, 196 W.Va. 346,472 S.E.2d
792 (1996) the speech here was not protected as commercial speech. The
Court roundly condemned respondents’ actions. Further, the Court found
respondents were guilty of violating Rules 7.3(a) and 7.3(b)(1) for inducing
others to improperly solicit; and found respondents guilty of violating Rule
5.3(a) for failing to supervise their employees so as to comply with ethical
requirements.



ATTORNEYS

Judges (continued)

Lawyers not admitted in West Virginia (continued)

Lawyer Disciplinary Board v. Allen, (continued)

As to respondents’ claims of specialization, the Court found no recognition
of the specialty of trial practice in West Virginia. (Peel v. Attorney
Registration & Disciplinary Commission of Illinois, 496 U.S. 91, 110 S.Ct.
2281, 110 L.Ed.2d 83 (1990)); certification possible by National Board of
Trial Advocacy. Similar Illinois rule struck as overbroad). Although
respondents clearly violated Rule 7.4, the Court found Rule 7.4 to be
overbroad. Going further, the Court noted that procedures should be
developed to recognize “specialists” so as to avoid public confusion extant
because of current advertising in areas of “‘concentration.”

The Court found it had jurisdiction over respondents regardless of whether
they were admitted to practice in West Virginia because any attorney who
“regularly engages in the practice of law in West Virginia” is subject to
discipline. Article VI, Sec. 4, West Virginia State Bar Constitution and By-
Laws. The practice of law goes far beyond cases in court, State ex rel.
Frieson v. Isner, 168 W.Va. 758, 285 S.E.2d 641 (1981), and respondents
clearly practiced law here by their solicitation, despite their calling from
elsewhere. See State v. Knapp, 147 W.Va. 704, 131 S.E.2d 81 (1963);
contract governed by state law in which acceptance occurs. Two West
Virginia clients accepted respondents’ offers.

However, the Court reluctantly found that respondents did not “regularly”
practice law here. Committee on Legal Ethics v. McGaughey, No. 21842
(W.Va. 12/13/93; unpublished). Despite finding it could impose sanctions
through its inherent power, the Court refused. Charges dismissed.

Misappropriation of funds

Lawyer Disciplinary Board v. Kupec, No. 23011 (4/2/98) (Davis, C.J.)

See ATTORNEYS Professional responsibility, Misappropriation of funds, (p.
99) for discussion of topic.



ATTORNEYS
Judges (continued)
Procedure for sanctions
Lawyer Disciplinary Board v. Kupec, No. 23011 (4/2/98) (Davis, C.J.)

See ATTORNEYS Professional responsibility, Misappropriation of funds, (p.
99) for discussion of topic.

Public reprimand

Lawyer Disciplinary Board v. Frame, 479 S.E.2d 676 (1996) (Per Curiam)

See ATTORNEYS Professional responsibility, Dual representation, (p. 98)
for discussion of topic.

Reinstatement following

Roark v. Lawyer Disciplinary Board, 495 S.E.2d 552 (1997) (Workman,
CJ)

See ATTORNEYS Discipline, Reinstatement following, (p. 87) for
discussion of topic.

Supervised practice

Office of Disciplinary Counsel v. Karr, No. 23238 (2/15/96) (Per Curiam)
See ATTORNEYS Incapacitation, Supervised practice, (p. 95) for discussion
of topic.

Roark v. Lawyer Disciplinary Board, 495 S.E.2d 552 (1997) (Workman,
C.J)

See ATTORNEYS Discipline, Reinstatement following, (p. 87) for
discussion of topic.
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Judges (continued)

Suspension

Disciplinary Counsel v. Cunningham, No. 24892 (6/12/98) (Per Curiam)
See ATTORNEYS Discipline, Annulment, (p. 84) for discussion of topic.
Roark v. Lawyer Disciplinary Board, 495 S.E.2d 552 (1997) (Workman,
CJ.)

See ATTORNEYS Discipline, Reinstatement following, (p. 87) for
discussion of topic.

Duty to file appeal

State ex rel. Edwards v. Duncil, No. 23357 (5/15/96) (Per Curiam)

Relator sought writ of mandamus against respondents William Duncil,
Warden of Huttonsville Correctional Center and Tracy Lusk, Public Defender.
Relator was convicted in McDowell County of unspecified crimes; he filed a
writ of habeas corpus, denied 6 May 1994. On 6 June 1994 respondent Lusk
was appointed to represent relator.

On 3 January 1996 relator complained that Mr. Lusk had not contacted him.
Mr. Lusk claimed he had been relieved of representation and had forwarded
the file to the Kanawha County Public Defender Office. That office did not
receive the file. Rule to show cause was issued, returnable 23 April 1996.

The Court held it is not counsel’s role to determine whether an appeal is
frivolous. Anders v. California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 493
(1967); Turner v. Haynes, 162 W.Va. 33, 245 S.E.2d 629 (1978); Rhodes v.
Leverette, 160 W.Va. 781,239 S.E.2d 136 (1977). Counsel should advise the
court that he feels the appeal is frivolous, accompanied by a brief referring to
anything in the record which might support an appeal. The indigent must be
given time to respond. Only then can counsel withdraw.

Writ issued directing respondent Lusk to file motion for resentencing and
motion to withdraw, supported by a brief, or a petition for appeal.



ATTORNEYS
Ethics
Failure to disclose exculpatory evidence
Lawyer Disciplinary Board v. Hatcher, 483 S.E.2d 810 (1997) (McHugh, J.)
See ATTORNEYS Discipline, Prosecuting attorney, (p. 86) for discussion of
topic.
Supervised practice
Office of Disciplinary Counsel v. Karr, No. 23238 (2/15/96) (Per Curiam)
See ATTORNEYS Incapacitation, Supervised practice, (p. 95) for discussion
of topic.
Roark v. Lawyer Disciplinary Board, 495 S.E.2d 552 (1997) (Workman,
CJ.)
See ATTORNEYS Discipline, Reinstatement following, (p. 87) for
discussion of topic.
Frivolous appeals
Duty to file Anders brief
State ex rel. Edwards v. Duncil, No. 23357 (5/15/96) (Per Curiam)

See ATTORNEYS Duty to file appeal, (p. 94) for discussion of topic.

Incapacitation
Supervised practice
Office of Disciplinary Counsel v. Karr, No. 23238 (2/15/96) (Per Curiam)

On October 6, 1995, respondent was ordered to undergo an examination to
determine his fitness to practice law. Following that examination,
Disciplinary Counsel requested respondent’s suspension from practice. On
January 6, 1996, the Court ordered respondent to show cause why he should
not be suspended.
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Incapacitation (continued)
Supervised practice (continued)
Office of Disciplinary Counsel v. Karr, (continued)
On the return date of the show cause order, respondent and Disciplinary
Counsel agreed that respondent would undergo intensive alcoholism treatment
and be suspended for six months in exchange for six month stay of the
pending disability petition pursuant to Rule 3.23(b) of the Rules of Lawyer
Disciplinary Procedure.
In this follow-up review, the Court agreed to the stipulated “administrative
action” whereby respondent agreed to intensive alcoholism treatment and
supervised practice for six months, with any breach to result in immediate
action.

Suspension

Office of Disciplinary Counsel v. Butcher, 475 S.E.2d 162 (1996) (Per
Curiam)

See ATTORNEYS Disappearance, (p. 83) for discussion of topic.

Ineffective assistance
Hearing required
Nazelrod v. Hun, 486 S.E.2d 322 (1997) (Per Curiam)
See HABEAS CORPUS Evidentiary hearing required, (p. 272) for discussion
of topic.
State ex rel. Watson v. Hill, 488 S.E.2d 476 (1997) (Workman, C.J.)

See APPOINTED COUNSEL No right to, Habeas corpus petition, (p. 77) for
discussion of topic.
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Ineffective assistance (continued)

Standard for
State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1995) (Cleckley, J.)
See INEFFECTIVE ASSISTANCE Standard for, (p. 320) for discussion of
topic.
State ex rel. Strogen v. Trent, 469 S.E.2d 7 (1996) (Per Curiam)
See INEFFECTIVE ASSISTANCE Standard for, (p. 318) for discussion of
topic.
State ex rel. Watson v. Hill, 488 S.E.2d 476 (1997) (Workman, C.J.)
See APPOINTED COUNSEL No right to, Habeas corpus petition, (p. 77) for
discussion of topic.

Incapacitation

Office of Disciplinary Counsel v. Butcher, 475 S.E.2d 162 (1996) (Per
Curiam)

See ATTORNEYS Disappearance, (p. 83) for discussion of topic.

Lawyers not admitted in West Virginia
Lawyer Disciplinary Board v. Allen, 479 S.E.2d 317 (1996) (Albright, J.)
See ATTORNEYS Discipline, Lawyers not admitted in West Virginia, (p.
89) for discussion of topic.
Misappropriation of funds
Lawyer Disciplinary Board v. Kupec, No. 23011 (4/2/98) (Davis, C.J.)

See ATTORNEYS Professional responsibility, Misappropriation of funds, (p.
99) for discussion of topic.



ATTORNEYS

Professional responsibility

Annulment

Disciplinary Counsel v. Cunningham, No. 24892 (6/12/98) (Per Curiam)

See ATTORNEYS Discipline, Annulment, (p. 84) for discussion of topic.

Divorce actions

Lawyer Disciplinary Board v. Frame, 479 S.E.2d 676 (1996) (Per Curiam)

See ATTORNEYS Professional responsibility, Dual representation, (p. 98)
for discussion of topic.

Dual representation

Lawyer Disciplinary Board v. Frame, 479 S.E.2d 676 (1996) (Per Curiam)

Respondent prepared a complaint and an answer in what his client, the
husband, claimed was an uncontested, amicable divorce. Although both
husband and wife appeared at respondent’s office to pick up the documents
neither respondent nor anyone in his office talked with her. Several weeks
later, the wife contacted respondent, claiming her husband had physically
abused her. Respondent immediately withdrew from the case and refunded
his client’s money.

Syl. pt. 1 - “A de novo standard applies to a review of the adjudicatory record
made before the Committee on Legal Ethics of the West Virginia State Bar as
to questions of law, questions of application of the law to the facts, and
questions of appropriate sanctions; this Court gives respectful consideration
to the committee’s recommendations while ultimately exercising its own
independent judgment. On the other hand, substantial deference is given to
the Committee’s findings of fact, unless such findings are not supported by
reliable, probative, and substantial evidence on the whole record.” Syllabus
point 3, Committee on Legal Ethics of the West Virginia State Bar v.
McCorkle, 192 W.Va. 286, 452 S.E.2d 377 (1994).

Syl. pt. 2 - “A plaintiff’s lawyer should not prepare an answer for the
defendant in any divorce, regardless of whether the divorce is uncontested and
simple.” Syl. pt. 5, Walden v. Hoke, 189 W.Va. 222,429 S.E.2d 504 (1993).



ATTORNEYS

Professional responsibility (continued)

Dual representation (continued)

Lawyer Disciplinary Board v. Frame, (continued)

Syl. pt. 3 - “This Court is the final arbiter of legal ethics problems and must
make the ultimate decisions about public reprimands, suspensions or
annulments of attorneys’ licenses to practice law.” Syl. pt. 3, Committee on
Legal Ethics v. Blair, 174 W.Va. 494, 327 S.E.2d 671 (1984).

The Court noted respondent was involved in a prior dual representation.
Committee on Legal Ethics v. Frame, 189 W.Va. 641,433 S.E.2d 579 (1993).
Although no actual harm resulted either then or now, the Court issued a public
reprimand.

Lawyers not admitted in West Virginia

Lawyer Disciplinary Board v. Allen, 479 S.E.2d 317 (1996) (Albright, J.)

See ATTORNEYS Discipline, Lawyers not admitted in West Virginia, (p.
89) for discussion of topic.

Misappropriation of funds

Lawyer Disciplinary Board v. Kupec, No. 23011 (4/2/98) (Davis, C.J.)

Respondent was a special commissioner for the sale of property. Respondent
was to pay his client the proceeds minus fees and expenses and remit to the
circuit court the balance of $28,802.26 to cover payments to parties then
unknown.

The circuit court refused to approve respondent’s legal fees. The case
disappeared for seven years, after which time the circuit court judge filed a
complaint. Respondent advised the judge that he could pay the full
$28,802.26 to the court but did not do so for six months. An investigation
revealed that funds had been withdrawn from the account over a period of
several years, causing the balance to at one point sink to $5,892.97; further,
the account in which the funds were deposited was respondent’s law firm
account. Expenses in other cases were paid from this account.



ATTORNEYS

Professional responsibility (continued)

Misappropriation of funds (continued)

Lawyer Disciplinary Board v. Kupec, (continued)

Respondent was charged by the Investigative Panel. Based on the findings at
the evidentiary hearing, the Hearing Panel Subcommittee dismissed all
charges but one.

Syl. pt. 1 - ““A de novo standard applies to a review of the adjudicatory record
made before the [Hearing Panel Subcommittee of the Lawyer Disciplinary
Board] as to questions of law, questions of application of the law to the facts,
and questions of appropriate sanctions; this Court gives respectful
consideration to the [Hearing Panel Subcommittee’s] recommendations while
ultimately exercising its own independent judgment. On the other hand,
substantial deference is given to the [Hearing Panel Subcommittee’s] findings
of fact, unless such findings are not supported by reliable, probative, and
substantial evidence on the whole record.” Syl. pt. 3, Committee on Legal
Ethics v. McCorkle, 192 W.Va. 286, 452 S.E.2d 377 (1994).” Syl. Pt. 2,
Lawyer Disciplinary Bd. v. McGraw, 194 W.Va. 788,461 S.E.2d 850 (1995).

Syl. pt. 2 - The authority of the Supreme Court to regulate and control the
practice of law in West Virginia, including the lawyer disciplinary process, is
constitutional in origin. W.Va. Const. art. VIII, § 3.

Syl. pt. 3 - The Lawyer Disciplinary Board was created as an agency of the
Supreme Court. It is not an agency independent of the Court. As an
administrative arm of the Court the Board is subject to the exclusive control
and supervision of the Court, including the approval of all regulatory and
adjudicatory activities regarding attorney disciplinary proceedings. In the
exercise of this plenary authority to regulate and control the practice of law,
we have delegated to the Board certain administrative, investigative, and
adjudicatory functions. The delegation of certain administrative, investigative
and adjudicatory functions is a method of assisting the Court.

Syl. pt. 4 - It is the function of the Investigative Panel of the Lawyer
Disciplinary Board to determine whether probable cause exists to formally
charge a lawyer with a violation of the Rules of Professional Conduct. Upon
the Investigative Panel’s receipt of the report filed by the Office of
Disciplinary Counsel, the Investigative Panel must file a written decision as
to whether there is probable cause to formally charge the lawyer with a
violation of the Rules of Professional Conduct, whether the matter should be
investigated further by the ODC, or whether the matter should be referred for
mediation in accordance with the Rules of Procedure for Court-Annexed
Mediation.



ATTORNEYS

Professional responsibility (continued)

Misappropriation of funds (continued)

Lawyer Disciplinary Board v. Kupec, (continued)

Syl. pt. 5 - Should the Investigative Panel of the Lawyer Disciplinary Board
determine probable cause does not exist to formally charge a lawyer with a
violation of the Rules of Professional Conduct, the Investigative Panel is
required to issue a brief explanatory statement supporting its decision to close
the complaint. Should the Investigative Panel determine that probable cause
does exist but formal discipline is not appropriate, the Investigative Panel
must comply with Rule 2.9 of the Rules of Disciplinary Procedure. Finally,
when the Investigative Panel has determined that probable cause exists and
that formal discipline is appropriate, it is the responsibility of the Investigative
Panel to file a formal charge with the Clerk of the Supreme Court.

Syl. pt. 6 - No provision in the Rules of Lawyer Disciplinary Procedure grants
to the Hearing Panel Subcommittee of the Lawyer Disciplinary Board the
explicit or implicit authority to dismiss outright, a formal disciplinary charge
brought against an attorney without holding an evidentiary hearing on the
matter. The fact that, prior to a hearing, an attorney and the Office of
Disciplinary Counsel reach an agreement to request dismissal of charges, or
the fact that the Hearing Panel Subcommittee recommends the dismissal of
charges with or without objection by the Office of Disciplinary Counsel, does
not dispense with the evidentiary hearing requirement set forth in Rule 3.3 of
the Rules of Disciplinary Procedure.

Syl. pt. 7 - Should the Supreme Court reject the recommendation of dismissal
of a formal charge by the Hearing Panel Subcommittee of the Lawyer
Disciplinary Board, an evidentiary record is necessary for the Court to
determine the proper disposition of the charge. When no evidentiary record
is made on a formal charge that is recommended for dismissal by the Hearing
Panel Subcommittee, and such dismissal is rejected by the Court, we will
remand the matter to the Hearing Panel Subcommittee for the making of an
evidentiary record. Should the Court determine that other charges not
recommended for dismissal by the Hearing Panel Subcommittee were proven
based upon an evidentiary hearing held before the Hearing Panel
Subcommittee, the Court may, in its discretion, hold in abeyance imposition
of sanctions until the case is returned to this Court from remand.



ATTORNEYS

Professional responsibility (continued)

Misappropriation of funds (continued)

Lawyer Disciplinary Board v. Kupec, (continued)

Syl. pt. 8 - Rule 3.10 of the Rules of Lawyer Disciplinary Procedure states that
“[wl]ithin sixty days after the final hearing ... the Hearing Panel Subcommittee
[of the Lawyer Disciplinary Board] shall file a written recommended decision
with the Clerk of the Supreme Court of Appeals.... The decision shall contain
findings of fact, conclusions of law, and a recommended disposition.”
Neither Rule 3.10 nor any provision in the Rules of Lawyer Disciplinary
Procedure explicitly or implicitly authorizes the Hearing Panel Subcommittee
to dismiss outright a formal charge upon which an evidentiary hearing was
held. Rule 3.10 implicitly authorizes the Hearing Panel Subcommittee to
recommend to the Supreme Court dismissal of a formal charge on which an
evidentiary hearing was held. Any agreement between an attorney and the
Office of Disciplinary Counsel or Hearing Panel Subcommittee to dismiss a
formal charge, upon which an evidentiary hearing was held, is merely a
dispositional recommendation to the Supreme Court.

Syl. pt. 9 - “This Court may in appropriate circumstances exercise its inherent
supervisory power to review attorney disciplinary charges for which the
[Hearing Panel Subcommittee of the Lawyer Disciplinary Board] has not
recommended discipline.” Syl. Pt. 3, Committee on Legal Ethics of West
Virginia State Bar v. Douglas, 179 W.Va. 490, 370 S.E.2d 325 (1988).

The Court engaged in a lengthy review of the various roles of the Office of
Disciplinary Counsel, the Lawyer Disciplinary Board and its Investigative
Panel and the Hearing Panel Subcommittee, noting that the ultimate authority
for all discipline resides with the Court.

Applying its own standards to the recommendations of the Hearing
Subcommittee, the Court found respondent misappropriated funds. Noting
that restitution is insufficient as a defense, the Court, or even as mitigation
when not made promptly or without coercion, the Court found trust funds
were converted to unauthorized purposes.

However, the Court found dismissal of the other charges improper and
remanded for evidentiary hearing on the dismissed charges.



ATTORNEYS
Professional responsibility (continued)
Procedures for discipline
Lawyer Disciplinary Board v. Kupec, No. 23011 (4/2/98) (Davis, C.J.)
See ATTORNEYS Professional responsibility, Misappropriation of funds, (p.
99) for discussion of topic.
Reinstatement

Roark v. Lawyer Disciplinary Board, 495 S.E.2d 552 (1997) (Workman,
CJ)

See ATTORNEYS Discipline, Reinstatement following, (p. 87) for
discussion of topic.
Prosecuting

Conduct at trial
State v. Wyatt, 482 S.E.2d 147 (1996) (Albright, J.)
See PROSECUTING ATTORNEY Conduct at trial, Comment on appellant
and witnesses, (p. 471) for discussion of topic.

Disqualification
State v. Hottle, 197 W.Va. 529, 476 S.E.2d 200 (1996) (Per Curiam)
Appellant was convicted of felony murder, attempted first-degree murder,
kidnaping, attempted aggravated robbery and grand larceny. Among other
assignments of error, appellant claimed the prosecuting attorney should have
been disqualified in that he had known appellant for years and that bitter

feelings were exhibited by the prosecuting attorney in his questioning.

It was clear that the judge and the prosecuting attorney who had put appellant
in jail were targets on this particular spree.



ATTORNEYS

Prosecuting (continued)

Disqualification (continued)

State v. Hottle, (continued)

Syl. pt. 7 - “Prosecutorial disqualification can be divided into two major
categories. The first is where the prosecutor has had some attorney-client
relationship with the parties involved whereby he obtained privileged
information that may be adverse to the defendant’s interest in regard to the
pending criminal charges. A second category is where the prosecutor has
some direct personal interest arising from animosity, a financial interest,
kinship, or close friendship such that his objectivity and impartiality are called
into question.” Syllabus Point 1, Nicholas v. Sammons, 178 W.Va. 631, 363
S.E.2d 516 (1987).

The Court noted the importance of an impartial prosecuting attorney, without
a personal interest. (See extensive cites in opinion). Here, although a
prosecuting attorney who is an intended victim should generally be
disqualified, the prosecuting attorney did not know his victim status until
appellant testified at trial. No error.

Ethical responsibility

Lawyer Disciplinary Board v. Hatcher, 483 S.E.2d 810 (1997) (McHugh, J.)

See ATTORNEYS Discipline, Prosecuting attorney, (p. 86) for discussion of
topic.

Residence of

State v. Macri, 487 S.E.2d 891 (1996) (Workman, J.)

See PROSECUTING ATTORNEY Assistants, Residence of, (p. 469) for dis-
cussion of topic.

Psychiatric examination

Office of Disciplinary Counsel v. Karr, No. 23238 (2/15/96) (Per Curiam)

See ATTORNEYS Incapacitation, Supervised practice, (p. 95) for discussion
of topic.



ATTORNEYS

Public reprimand
Lawyer Disciplinary Board v. Frame, 479 S.E.2d 676 (1996) (Per Curiam)
See ATTORNEYS Professional responsibility, Dual representation, (p. 98)
for discussion of topic.

Reinstatement
Roark v. Lawyer Disciplinary Board, 495 S.E.2d 552 (1997) (Workman, C.J.)
See ATTORNEYS Discipline, Reinstatement following, (p. 87) for
discussion of topic.

Standard of care
State v. Hottle, 197 W.Va. 529, 476 S.E.2d 200 (1996) (Per Curiam)
See INEFFECTIVE ASSISTANCE Standard for, (p. 319) for discussion of
topic.

Supervised practice
Roark v. Lawyer Disciplinary Board, 495 S.E.2d 552 (1997) (Workman, C.J.)
See ATTORNEYS Discipline, Reinstatement following, (p. 87) for
discussion of topic.

Suspension

Office of Disciplinary Counsel v. Butcher, 475 S.E.2d 162 (1996) (Per

Curiam)

See ATTORNEYS Disappearance, (p. 83) for discussion of topic.

Roark v. Lawyer Disciplinary Board, 495 S.E.2d 552 (1997) (Workman, C.J.)

See ATTORNEYS Discipline, Reinstatement following, (p. 87) for
discussion of topic.



ATTORNEYS
Suspension (continued)

Reinstatement following

Roark v. Lawyer Disciplinary Board, 495 S.E.2d 552 (1997) (Workman,
CJ)

See ATTORNEYS Discipline, Reinstatement following, (p. 87) for
discussion of topic.



AUTOMATISM
Defense in criminal matters
State v. Hinkle, 200 W.Va. 280, 489 S.E.2d 257 (1996) (Cleckley, J.)

See INVOLUNTARY MANSLAUGHTER Unconsciousness as defense, (p.
341) for discussion of topic.



BAIL
Home confinement
As condition of bail
State v. Hughes, 476 S.E.2d 189 (1996) (Workman, J.)

See SENTENCING Home confinement, Credit for time served pre-trial, (p.
541) for discussion of topic.



BATTERED WOMEN’S SYNDROME
Admissibility
State v. Wyatt, 482 S.E.2d 147 (1996) (Albright, J.)

See EVIDENCE Admissibility, Battered women’s syndrome, (p. 179) for
discussion of topic.



BIFURCATION

Grounds for

State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1996) (Cleckley, J)

Appellant was convicted of first-degree murder in the death of his infant son.
On appeal he claimed he was prejudiced because his motion for bifurcation
was denied. Appellant claimed W.Va. Code 62-3-15 is unconstitutional.

Syl. pt. 4 - A trial court has discretionary authority to bifurcate a trial and
sentencing in any case where a jury is required to make a finding as to mercy.

Syl. pt. 5 - The burden of persuasion is placed upon the shoulders of the party
moving for bifurcation. A trial judge may insist on an explanation from the
moving party as to why bifurcation is needed. If the explanation reveals that
the integrity of the adversarial process which depends upon the truth-
determining function of the trial process would be harmed in a unitary trial,
it would be entirely consistent with a trial court’s authority to grant the
bifurcation motion.

Syl. pt. 6 - Although it virtually is impossible to outline all factors that should
be considered by the trial court, the court should consider when a motion for
bifurcation is made: (a) whether limiting instructions to the jury would be
effective; (b) whether a party desires to introduce evidence solely for
sentencing purposes but not on the merits; (c) whether evidence would be
admissible on sentencing but would not be admissible on the merits or vice
versa; (d) whether either party can demonstrate unfair prejudice or
disadvantage by bifurcation; (e) whether a unitary trial would cause the parties
to forego introducing relevant evidence for sentencing purposes; and (f)
whether bifurcation unreasonably would lengthen the trial.

Syl. pt. 7 - An unpreserved error is deemed plain and affects substantial rights
only if the reviewing court finds the lower court skewed the fundamental
fairness or basic integrity of the proceedings in some major respect. In clear
terms, the plain error rule should be exercised only to avoid a miscarriage of
justice. The discretionary authority of this Court invoked by lesser errors
should be exercised sparingly and should be reserved for the correction of
those few errors that seriously affect the fairness, integrity, or public
reputation of the judicial proceedings.

The Court found the constitutionality of the statute to be beyond question.
Billotti v. Dodrill, 183 W.Va. 48, 394 S.E.2d 32 (1990); State ex rel. Leach
v. Hamilton, W .Va., 280 S.E.2d 62 (1980); Moore v. McKenzie, 160 W.Va.
511, 236 S.E.2d 342 (1977); State ex rel. Rasnake v. Narick, 159 W .Va. 542,
227 S.E.2d 203 (1976).



BIFURCATION

Grounds for (continued)

State v. LaRock, (continued)

Nonetheless, a trial court should have discretion to bifurcate a trial. The
constitutionality of bifurcation has already been upheld. Schofield v. West
Virginia Dept. of Corrections, 185 W.Va. 199,406 S.E.2d 425 (1991); Leach,
supra; Rasnake, supra. Further, W.Va. Code 62-3-15 does not forbid
bifurcation.

(NOTE: the Court listed factors arguing for bifurcation; see case for
discussion). Here, however, the Court refused to grant a new trial. Affirmed.
State v. Phelps, 197 W.Va. 713, 478 S.E.2d 563 (1996) (Per Curiam)

Appellant was convicted of first-degree murder without mercy. The trial court
refused to bifurcate the guilt and penalty phases.

Syl. pt. 6 - “A trial court has discretionary authority to bifurcate a trial and
sentencing in any case where a jury is required to make a finding as to mercy.”
Syl. pt. 4, State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1996).

The Court noted that to show an abuse of discretion a showing of “compelling
prejudice” is required. This showing is tantamount to ‘“fundamental

unfairness.” LaRock, supra at Slip opinion 44.

(NOTE: Current bifurcation rules were not in effect at the time of this case.)



BREAKING AND ENTERING
Building defined
State v. Sampson, 488 S.E.2d 53 (1997) (Starcher, J.)

Appellant was convicted of breaking and entering, petit larceny and
conspiracy to commit breaking and entering in the theft of nitrous oxide
canisters from a hospital. W.Va. Code 61-3-12 specifies breaking and entering
is improper into “any office shop, storehouse, warehouse, banking house or
any house or building, other than a dwelling house or outhouse adjoining
thereto..... J

The tanks were stored in an enclosure with a concrete floor, two brick walls
forming the exterior of the hospital, two walls of chain link fence and a chain
link fence roof. In an instruction, the trial court defined building to include
a structure or edifice enclosing a space.

Syl. pt. 2 - “When objections were not shown to have been made in the trial
court, and the matters concerned were not jurisdictional in character, such
objections will not be considered on appeal.” Syl Pt. 1, State Rd. Comm’n v.
Ferguson, 148 W.Va. 742, 137 S.E.2d 206 (1964).

Although appellate counsel objected on appeal that the enclosure was not a
building within the meaning of the statute, the Court refused to consider the
assignment of error because trial counsel did not object to the trial court’s
instruction.



BURGLARY
Plea bargain
State ex rel. Thompson v. Watkins, 488 S.E.2d 894 (1997) (Per Curiam)
See PLEA BARGAIN Finding of fact required, (p. 442) for discussion of
topic.
Sufficiency of indictment
State ex rel. Thompson v. Watkins, 488 S.E.2d 894 (1997) (Per Curiam)

See INDICTMENT Sufficiency of, Burglary, (p. 310) for discussion of topic.



CHARGING
Prosecuting attorney
Duty to charge all offenses in common scheme
State v. Hubbard, 491 S.E.2d 305 (1997) (Per Curiam)

See PLEADING AND JOINDER Common scheme or plan, All offenses to
be joined, (p. 445) for discussion of topic.



CLERGY
Privileged communication
State v. Potter, 478 S.E.2d 742 (1996) (Cleckley, J.)

See PRIVILEGES Clergy-communicant, (p. 454) for discussion of topic.



COLLATERAL CRIMES

Admissibility

State v. Degraw, 470 S.E.2d 215 (1996) (Workman, J.)

See EVIDENCE Admissibility, Collateral crimes, (p. 182) for discussion of
topic.

State v. Phelps, 197 W.Va. 713, 478 S.E.2d 563 (1996) (Per Curiam)

See EVIDENCE Admissibility, Collateral crimes, (p. 184) for discussion of
topic.

State v. Williams, 480 S.E.2d 162 (1996) (Per Curiam)

See EVIDENCE Admissibility, Collateral crimes, (p. 186) for discussion of
topic.



COMMITMENT
Due process required
State ex rel. White v. Todt, 475 S.E.2d 426 (1996) (McHugh, C.J.)

See MENTAL HYGIENE Commitment, Due process requirements, (p. 418)
for discussion of topic.



COMMUNITY SENTIMENT
Change of venue resulting from
State v. Penwell, 483 S.E.2d 240 (1996) (Per Curiam)

See VENUE Change of venue, Sufficiency of proof for, (p. 579) for discus-
sion of topic.



COMMUTATION
Governor’s power to commute sentences
State ex rel. Forbes v. Caperton, 481 S.E.2d 780 (1996) (Workman, J.)

See SENTENCING Commutation of, Governor’s power, (p. 527) for discus-
sion of topic.



CONCERTED ACTION
Liability for
State v. Wade, 490 S.E.2d 724 (1997) (Davis, J.)
See HOMICIDE Felony-murder, Sufficiency of evidence, (p. 285) for discus-
sion of topic.
Test for
State v. Wade, 490 S.E.2d 724 (1997) (Davis, J.)

See HOMICIDE Felony-murder, Sufficiency of evidence, (p. 285) for discus-
sion of topic.



CONDITIONS OF CONFINEMENT
Punitive segregation
Denial of access to courts
State ex rel. Osborne v. Kirby, No. 23982 (7/11/97) (Per Curiam)

See PRISON/JAIL CONDITIONS Punitive segregation, Denial of access to
courts, (p. 453) for discussion of topic.



CONFESSIONS
Accomplice
State ex rel. Jones v. Trent, 490 S.E.2d 357 (1997) (Per Curiam)
See EVIDENCE Admissibility, Confessions of accomplice, (p. 192) for dis-
cussion of topic.
Admissibility
State v. Strock, 495 S.E.2d 561 (1997) (Per Curiam)

See EVIDENCE Admissibility, Confessions, (p. 191) for discussion of topic.

Out of court statements
In the Interest of Anthony Ray Mc., 489 S.E.2d 289 (1997) (Davis, J.)

See EVIDENCE Admissibility, Hearsay, (p. 198) for discussion of topic.

Prompt presentment
Delay in taking before magistrate
State v. Boxley, 496 S.E.2d 242 (1997) (Per Curiam)

See EVIDENCE Admissibility, Confessions, (p. 188) for discussion of topic.

State v. George Anthony W., 488 S.E.2d 361 (1996) (Per Curiam)

See JUVENILES Prompt presentment, (p. 392) for discussion of topic.

Juveniles
State v. Hosea, 483 S.E.2d 62 (1996) (Recht, J.)

See JUVENILES Prompt presentment, (p. 393) for discussion of topic.



CONFESSIONS
Standard for review
State v. Boxley, 496 S.E.2d 242 (1997) (Per Curiam)

See EVIDENCE Admissibility, Confessions, (p. 188) for discussion of topic.

Suppression of
State v. Strock, 495 S.E.2d 561 (1997) (Per Curiam)

See EVIDENCE Admissibility, Confessions, (p. 191) for discussion of topic.

Voluntariness
State ex rel. Wimmer v. Trent, 487 S.E.2d 302 (1997) (Per Curiam)
See INEFFECTIVE ASSISTANCE Standard for, (p. 316) for discussion of
topic.
State v. Little, 498 S.E.2d 716 (1997) (Per Curiam)
See SELF-INCRIMINATION/STATEMENTS BY DEFENDANT Confes-
sions, Admissibility, (p. 514) for discussion of topic.
State v. Potter, 478 S.E.2d 742 (1996) (Cleckley, J.)
See SELF-INCRIMINATION/STATEMENTS BY DEFENDANT Confes-
sions, Voluntariness, (p. 518) for discussion of topic.
State v. Rager, 484 S.E.2d 177 (1997) (Per Curiam)

See SELF-INCRIMINATION/STATEMENTS BY DEFENDANT Confes-
sions, Voluntariness, (p. 519) for discussion of topic.



CONFRONTATION CLAUSE
Witness unavailable
In the Interest of Anthony Ray Mc., 489 S.E.2d 289 (1997) (Davis, J.)

See EVIDENCE Admissibility, Hearsay, (p. 198) for discussion of topic.



CONSPIRACY

Elements of

State v. Broughton, 470 S.E.2d 413 (1996) (Workman, J.)

Appellant was convicted of delivery of marijuana and cocaine; and of
conspiracy to deliver marijuana. On appeal he claimed the prosecution failed
to introduce sufficient evidence to support either delivery or conspiracy
charges and that the circuit court erred in denying him a directed verdict.

Syl. pt. 2 - “ * *“ “Upon motion to direct a verdict for the defendant, the
evidence is to be viewed in light most favorable to prosecution. It is not
necessary in appraising its sufficiency that the trial court or reviewing court
be convinced beyond a reasonable doubt of the guilt of the defendant; the
question is whether there is substantial evidence upon which a jury might
justifiably find the defendant guilty beyond a reasonable doubt.” State v. West,
153 W.Va. 325, 168 S.E.2d 716 (1969).” Syl. pt. 1, State v. Fischer, 158
W.Va. 72, 211 S.E.2d 666 (1974).” Syllabus Point 10, State v. Davis, 176
W.Va. 454, 345 S.E.2d 549 (1986).” Syl. Pt. 1, State v. Stevens, 190 W.Va.
77,436 S.E.2d 312 (1993).

Syl. pt. 3 - “In order for the State to prove a conspiracy under W.Va. Code, 61-
10-31(1), it must show that the defendant agreed with others to commit an
offense against the State and that some overt act was taken by a member of the
conspiracy to effect the object of that conspiracy.” Syl. Pt. 4, State v. Less,
170 W.Va. 259, 294 S.E.2d 62 (1981).

Syl. pt. 4 - “The function of an appellate court when reviewing the sufficiency
of the evidence to support a criminal conviction is to examine the evidence
admitted at trial to determine whether such evidence, if believed, is sufficient
to convince a reasonable person of the defendant’s guilt beyond a reasonable
doubt. Thus, the relevant inquiry is whether, after viewing the evidence in the
light most favorable to the prosecution, any rational trier of fact could have
found the essential elements of the crime proved beyond a reasonable doubt.”
Syl. Pt. 1, State v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163 (1995).



CONSPIRACY

Elements of (continued)

State v. Broughton, (continued)

Syl. pt. 5 - “A criminal defendant challenging the sufficiency of the evidence
to support a conviction takes on a heavy burden. An appellate court must
review all the evidence, whether direct or circumstantial, in the light most
favorable to the prosecution and must credit all inferences and credibility
assessments that the jury might have drawn in favor of the prosecution. The
evidence need not be inconsistent with every conclusion save that of guilt so
long as the jury can find guilt beyond a reasonable doubt. Credibility
determinations are for a jury and not an appellate court. Finally, a jury verdict
should be set aside only when the record contains no evidence, regardless of
how it is weighed, from which the jury could find guilt beyond a reasonable
doubt. To the extent that our prior cases are inconsistent, they are expressly
overruled.” Syl. Pt. 3, State v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163
(1995).

The Court found the evidence sufficient to support both delivery and
conspiracy charges. Viewing the evidence favorably for the prosecution, it
was shown that appellant received payment for both the marijuana given to an
informant by another and for cocaine appellant handed to the informant.

Further, it was shown that appellant accepted money for delivery of both the
marijuana and cocaine. The credibility of the informant was a matter for the
jury. No error.



CONTINUANCE

Grounds for

In re Mark M., 201 W.Va. 265, 496 S.E.2d 215 (1997) (Per Curiam)

See ABUSE AND NEGLECT Child’s case plan, Requirements of, (p. 2) for
discussion of topic.

State v. Little, 498 S.E.2d 716 (1997) (Per Curiam)

Appellant was convicted of second-degree murder. Prior to trial his counsel
filed a “Notice of Intention to Rely upon Defense of Mental Condition.”
During a status conference two weeks prior to trial defense counsel provided
the prosecution with a psychiatric report and stated that appellant would not
rely on an insanity defense but would use the report on the issue of whether
appellant had the requisite mental intent for murder.

The prosecution moved for a continuance to obtain an expert, which motion
was granted.

Syl. pt. 3 - “The determination of what is good cause, pursuant to W.Va. Code,
62-3-1, for a continuance of a trial beyond the term of indictment is in the
sound discretion of the trial court, and when good cause is determined a trial
court may, pursuant to W.Va. Code, 62-3-1, grant a continuance of a trial
beyond the term of indictment at the request of either the prosecutor or
defense, or upon the court’s own motion.” Syllabus Point 2, State ex rel.
Shorter v. Hey, 170 W.Va. 249, 294 S.E.2d 51 (1981).

The Court found sufficient good cause for the continuance. No denial of
appellant’s right to a speedy trial. No error.

State v. Snider, 196 W.Va. 513, 474 S.E.2d 180 (1996) (Per Curiam)

Appellant was convicted of DUI, first offense and obstructing an officer.
Appellant’s jury trial in magistrate court was scheduled 21 December 1994;
on 19 December 1994 he requested a continuance due to the unavailability of
his witness. Although no record was made, appellant contended the motion
was denied the day of the trial.

In affirming the magistrate court conviction, the circuit court noted appellant’s
motion for continuance failed to state when the witness would be available
and that the motion was not filed within the time period specified by Rule
12(b)(1) of the Rules of Criminal Procedure for Magistrate Courts. Appellant
did not subpoena the witness.



CONTINUANCE

Grounds for (continued)

State v. Snider, (continued)

Syl. pt. 1 - “It is well settled as a general rule that the question of continuance
is in the sound discretion of the trial court, which will not be reviewed by the
appellate court, except in case it clearly appears that such discretion has been
abused.” Syllabus Point 1, Levy v. Scottish Union & National Ins. Co., 58
W.Va. 546, 52 S.E. 449 (1905); Syllabus Point 2, Nutter v. Maynard, 183
W.Va. 247, 395 S.E.2d 491 (1990).

Syl. pt. 2 - “Whether there has been an abuse of discretion in denying a
continuance must be decided on a case-by-case basis in light of the factual
circumstances presented, particularly the reasons for the continuance that were
presented to the trial court at the time the request was denied.” Syllabus Point
3, State v. Bush, 163 W.Va. 168, 255 S.E.2d 539 (1979); Syllabus Point 4,
Hamilton v. Ravasio, 192 W.Va. 183, 451 S.E.2d 749 (1994).

Syl. pt. 3 - “A party moving for a continuance due to the unavailability of a
witness must show: (1) the materiality and importance of the witness to the
issues to be tried; (2) due diligence in an attempt to procure the attendance of
the witness; (3) that a good possibility exists that the testimony will be
secured at some later date; and (4) that the postponement would not be likely
to cause an unreasonable delay or disruption in the orderly process of justice.”
Syllabus Point 3, State v. McCallister, 178 W.Va. 77,357 S.E.2d 759 (1987).

Appellant failed to make the showing required by McCallister, supra.
Affirmed.



CORAM NOBIS
Possible when client released
Kemp v. State, No. 23980 (12/16/97) (Per Curiam)

See HABEAS CORPUS Moot when client released, (p. 273) for discussion
of topic.



COURT REPORTER
Transcript
Failure to produce
State ex rel. Johnson v. Jones, No. 23359 (5/15/96) (Per Curiam)
See TRANSCRIPTS Right to, Failure to produce, (p. 575) for discussion of
topic.
State ex rel. Stacy v. Hall, No. 23455 (6/26/96) (Per Curiam)

See TRANSCRIPTS Right to, Failure to produce, (p. 575) for discussion of
topic.



CRITICAL STAGE

Right to be present

Exhumation of victim

State v. McGuire, 490 S.E.2d 912 (1997) (Workman, C.J.)

Appellant was convicted of voluntary manslaughter in the death of her
newborn baby. Following a first autopsy of the body the victim was exhumed
for the purpose of a second autopsy. Appellant claimed she was not notified
of the exhumation and would have objected. Appellant’s motion to suppress
the results was denied.

The Court noted the right to be present at critical stages is guaranteed by Art.
III, Sec. 14, West Virginia Constitution and the Fifth and Sixth Amendments
to the United States Constitution. A critical stage is defined as “a criminal
proceeding where the defendant’s right to fair trial will be affected. Syl. Pt.
2, State v. Tiller, 168 W.Va. 522,285 S.E.2d 371 (1981). If a defendant is not
present “the State is required to prove beyond a reasonable doubt that what
transpired in his absence was harmless.” Syl. Pt. 6, State v. Boyd, 160 W.Va.
234,233 S.E.2d 710 (1977). But, “the defendant’s absence at a critical stage
of such proceeding is not reversible error where no possibility of prejudice to
the defendant occurs.” Syl. Pt. 3, State ex rel. Redman v. Hedrick, 185 W.Va.
709, 408 S.E.2d 659 (1991).

The Court noted Rule 43, Rules of Criminal Procedure also require a
defendant to be present but not where “a technical question of law depending
upon facts within the personal knowledge of the defendant.” Rule 43(c)(3).
Appellant fell within this exception. No error.

Communication with jury

State v. Hicks, 482 S.E.2d 641 (1996) (Per Curiam)

See RIGHT TO BE PRESENT Communication with jury, (p. 491) for dis-
cussion of topic.

Judge communication with jury

State v. Crabtree, 482 S.E.2d 605 (1996) (Cleckley, J.)

See RIGHT TO BE PRESENT Ceritical stage, Jury instructions, (p. 492) for
discussion of topic.



CRITICAL STAGE
Right to be present (continued)
Jury instructions
State v. Crabtree, 482 S.E.2d 605 (1996) (Cleckley, J.)

See RIGHT TO BE PRESENT Critical stage, Jury instructions, (p. 492) for
discussion of topic.



CROSS-EXAMINATION

Abuse and neglect

In re Joseph A. and Justin A., 199 W.Va. 438, 485 S.E.2d 176 (1997)
(Maynard, J.)

See ABUSE AND NEGLECT Right to present evidence, (p. 22) for discus-
sion of topic.

Explaining evidence

State v. Knuckles, 196 W.Va. 416, 473 S.E.2d 131 (1996) (Per Curiam)

See EVIDENCE Admissibility, Invited error, (p. 205) for discussion of topic.

Impeachment
Use of criminal conviction for
State v. Rahman, 483 S.E.2d 273 (1996) (Workman, J.)

See EVIDENCE Impeachment, Criminal conviction use for, (p. 232) for
discussion of topic.

Prior voluntary statement without counsel
State v. Degraw, 470 S.E.2d 215 (1996) (Workman, J.)

See EVIDENCE Impeachment, Prior voluntary statement without counsel,
(p. 235) for discussion of topic.

Waiving prior objections
State v. Knuckles, 196 W.Va. 416, 473 S.E.2d 131 (1996) (Per Curiam)

See EVIDENCE Admissibility, Invited error, (p. 205) for discussion of topic.



CRUEL AND UNUSUAL PUNISHMENT
Excessive fines
State v. Murrell, 499 S.E.2d 870 (1997) (Workman, C.J.)
See SENTENCING Cruel and unusual punishment, Proportionality, (p. 529)
for discussion of topic.
Proportionality
State v. Phillips, 485 S.E.2d 676 (1997) (Per Curiam)

See SENTENCING Proportionality, (p. 550) for discussion of topic.



CUSTODY
Conflict between state and federal
State ex rel. Massey v. Hun, 478 S.E.2d 579 (1996) (Per Curiam)

See SENTENCING Conflict between state and federal sentences, (p. 528) for
discussion of topic.

Juveniles
State v. Todd Andrew H., 474 S.E.2d 545 (1996) (Cleckley, J.)

See JUVENILES Arrest, Warrantless, (p. 382) for discussion of topic.



DEADLY WEAPON
Presumption of malice
State v. Miller, 197 W.Va. 588, 476 S.E.2d 535 (1996) (Cleckley, J.)

See HOMICIDE Instructions, Malice, (p. 289) for discussion of topic.



DEFENSES
Insanity
Test for
State v. Lockhart, 490 S.E.2d 298 (1997) (Per Curiam)

See INSANITY Test for, (p. 323) for discussion of topic.



DETENTION
Written reasons requiring
State ex rel. Lewis v. Stephens, 483 S.E.2d 526 (1996) (Per Curiam)

See JUVENILES Detention, Capacity of centers, (p. 384) for discussion of
topic.



DIRECTED VERDICT
Standard for review
State v. Broughton, 470 S.E.2d 413 (1996) (Workman, J)

See CONSPIRACY Elements of, (p. 125) for discussion of topic.

State v. Taylor, 490 S.E.2d 748 (1997) (Per Curiam)

Appellant was convicted of aggravated robbery. He claimed that the trial
court erred in refusing his motion for directed verdict.

Syl. pt. 3 - ““Upon motion to direct a verdict for the defendant, the evidence
is to be viewed in light most favorable to the prosecution. It is not necessary
in appraising its sufficiency that the trial court or reviewing court be
convinced beyond a reasonable doubt of the guilt of the defendant; the
question is whether there is substantial evidence upon which a jury might
justifiably find the defendant guilty beyond a reasonable doubt.” State v. West,
153 W.Va. 325 [168 S.E.2d 716] (1969).” Syllabus Point 1, State v. Fischer,
158 W.Va. 72,211 S.E.2d 666 (1974).

The Court noted that all the witnesses agreed as to appellant’s identity and
clearly saw the crime. No error.



DISCIPLINE
Alcohol or drug addiction
Office of Disciplinary Counsel v. Karr, No. 23238 (2/15/96) (Per Curiam)

See ATTORNEYS Incapacitation, Supervised practice, (p. 95) for discussion
of topic.



DOMESTIC VIOLENCE
Parole revocation
When sufficient for
State ex rel. Schoolcraft v. Merritt, No. 23850 (7/8/97) (Per Curiam)

See PAROLE Revocation of, Domestic violence, (p. 432) for discussion of
topic.



DOUBLE JEOPARDY

Civil versus criminal penalties

Drug offense

State v. Greene, 473 S.E.2d 921 (1996) (Albright, J.)

Appellant was indicted for DUT and possession of a controlled substance with
intent to deliver. Police seized appellant’s truck, a weight scale and a cellular
telephone. Pursuant to W.Va. Code 60A-7-701, et seq., prosecutors sought
forfeiture of the seized goods; their petition was granted prior to appellant’s
indictment. Appellant ultimately pled guilty to the charges and was sentenced
to six months in jail and fined $1000.00.

Appellant sought dismissal of the indictment on double jeopardy grounds,
arguing that civil forfeiture of the truck and weight scale in addition to
incarceration, with a fine, constituted double punishment for the same offense.
That motion was denied, as was a Rule 35(a) reduction of sentence motion.

Syl. pt. 1 - The scope of the Double Jeopardy Clause in the Fifth Amendment
of the Federal Constitution is at least coextensive with that of the Double
Jeopardy Clause in the West Virginia Constitution.

Syl. pt. 2 - To determine whether a particular statutorily defined penalty is
civil or criminal for the purpose of double jeopardy under Article III, § 5 of
the West Virginia Constitution, we must ask: (1) whether the Legislature, in
establishing the penalizing mechanism, indicated, either expressly or
impliedly, that the statutory penalty in question was intended to be civil or
criminal; and (2) where we find that the Legislature has indicated an intention
to establish a civil penalty, whether the statutory scheme was so punitive
either in purpose or effect as to negate that intention.

Syl. pt. 3 - West Virginia Code §§ 60A-7-703(a)(2) and (4) are not punitive
for the purpose of the guarantees against double jeopardy as expressed in the
United States and West Virginia Constitutions.

Generally, civil forfeitures are not punishment for purposes of double
jeopardy. U.S. v. Ursery, 95-345 (U.S. (1996). Although the Court noted
West Virginia Constitutional protections may be more extensive than United
State Constitutional protection, this case did not qualify. No error.

State v. Broughton, 470 S.E.2d 413 (1996) (Workman, J)

See SENTENCING Double jeopardy, Delivery of marijuana and cocaine, (p.
531) for discussion of topic.



DOUBLE JEOPARDY

Enhancement

Forfeiture

Generally

State v. Penwell, 483 S.E.2d 240 (1996) (Per Curiam)

See SENTENCING Double jeopardy, Enhancement, (p. 534) for discussion
of topic.

State v. Greene, 473 S.E.2d 921 (1996) (Albright, J.)

See DOUBLE JEOPARDY Civil versus criminal penalties, (p. 142) for dis-
cussion of topic.

State v. One (1) 1994 Dodge Truck Auto., 478 S.E.2d 118 (1996) (Per

Curiam)

See FORFEITURE Double jeopardy, (p. 264) for discussion of topic.

State ex rel. Forbes v. Canady, 475 S.E.2d 37 (1996) (Recht, J.)

See PROSECUTING ATTORNEY Right to appeal, (p. 475) for discussion
of topic.

State v. Greene, 473 S.E.2d 921 (1996) (Albright, J.)

See DOUBLE JEOPARDY Civil versus criminal penalties, (p. 142) for dis-
cussion of topic.

State v. Johnson, 476 S.E.2d 522 (1996) (McHugh, C.J.)

See DOUBLE JEOPARDY Test for, (p. 149) for discussion of topic.



DOUBLE JEOPARDY

Joinder

State v. Penwell, 483 S.E.2d 240 (1996) (Per Curiam)

See JOINDER Prejudicial, Separation permissible, (p. 346) for discussion of
topic.

State ex rel. State v. Hill, 491 S.E.2d 765 (1997) (Per Curiam)

See INDICTMENT Common scheme or plan, Joinder of multiple offenses,
(p. 306) for discussion of topic.

Legislative intent

State v. Penwell, 483 S.E.2d 240 (1996) (Per Curiam)

See SENTENCING Double jeopardy, Enhancement, (p. 534) for discussion
of topic.

State v. Rahman, 483 S.E.2d 273 (1996) (Workman, J.)

See DOUBLE JEOPARDY Test for, Legislative intent, (p. 152) for discus-
sion of topic.

State v. Wright, 490 S.E.2d 736 (1997) (Per Curiam)

See DOUBLE JEOPARDY Test for, (p. 150) for discussion of topic.

Multiple offenses

State v. Broughton, 470 S.E.2d 413 (1996) (Workman, J)

See SENTENCING Double jeopardy, Delivery of marijuana and cocaine, (p.
531) for discussion of topic.

State v. Sears, 468 S.E.2d 324 (1996) (Cleckley, J.)

See DOUBLE JEOPARDY Parole restriction as multiple punishment,
Legislative intent, (p. 146) for discussion of topic.



DOUBLE JEOPARDY
Legislative intent (continued)
Multiple punishments
State v. Sears, 468 S.E.2d 324 (1996) (Cleckley, J.)
See DOUBLE JEOPARDY Parole restriction as multiple punishment,
Legislative intent, (p. 146) for discussion of topic.
Lesser included offenses
Enhancement based on
State v. Penwell, 483 S.E.2d 240 (1996) (Per Curiam)
See SENTENCING Double jeopardy, Enhancement, (p. 534) for discussion
of topic.
Multiple offenses
Joinder of
State v. Penwell, 483 S.E.2d 240 (1996) (Per Curiam)
See JOINDER Prejudicial, Separation permissible, (p. 346) for discussion of
topic.
Parole restriction as multiple punishment
Legislative intent
State v. Broughton, 470 S.E.2d 413 (1996) (Workman, J)
See SENTENCING Double jeopardy, Delivery of marijuana and cocaine, (p.
531) for discussion of topic.
State v. Sears, 468 S.E.2d 324 (1996) (Cleckley, J.)

See DOUBLE JEOPARDY Parole restriction as multiple punishment,
Legislative intent, (p. 146) for discussion of topic.



DOUBLE JEOPARDY
Parole restriction as multiple punishment (continued)
Legislative intent (continued)
State v. Johnson, 476 S.E.2d 522 (1996) (McHugh, C.J.)

See DOUBLE JEOPARDY Test for, (p. 149) for discussion of topic.

State v. Penwell, 483 S.E.2d 240 (1996) (Per Curiam)

See SENTENCING Double jeopardy, Enhancement, (p. 534) for discussion
of topic.

State v. Sears, 468 S.E.2d 324 (1996) (Cleckley, J.)

Appellant was charged with malicious assault, carrying a deadly weapon,
wanton endangerment and unlawful shooting. He pled guilty to wanton
endangerment involving a firearm; the remaining charges were dismissed.
After giving appellant an opportunity to withdraw his plea and explaining
sentencing options the court made a finding that a firearm was used.

Defense counsel objected to application of W.Va. Code, 62-12-13(a)(1)(A),
requiring three years jail time, or the complete sentence, whichever is less,
before parole eligibility whenever a firearm is used. Counsel termed this an
enhancement of sentence. Following briefs and a hearing the court sentenced
appellant to five years, with a minimum three years prior to parole eligibility.
Appellant claims application of this enhancement violated double jeopardy
principles.

Syl. pt. 1 - Both the construction and scope of W.Va. Code, 62-12-13(a)(1)(A)
(1988), the parole statute, and a Double Jeopardy claim are reviewed de novo.

Syl. pt. 2 - In order to establish a double jeopardy claim, the defendant must
first present a prima facie claim that double jeopardy principles have been
violated. Once the defendant proffers proof to support a nonfrivolous claim,
the burden shifts to the State to show by a preponderance of the evidence that
double jeopardy principles do not bar the imposition of the prosecution or
punishment of the defendant.

Syl. pt. 3 - The purpose of the Double Jeopardy Clause is to ensure that
sentencing courts do not exceed, by the device of multiple punishments, the
limits prescribed by the legislative branch of government, in which lies the
substantive power to define crimes and prescribe punishments.



DOUBLE JEOPARDY
Parole restriction as multiple punishment (continued)
Legislative intent (continued)
State v. Sears, (continued)

Syl. pt. 4 - The strength of a Double Jeopardy claim is whether a defendant is
facing multiple punishment for the same course of conduct. To determine if
a particular statutory sanction constitutes punishment for Double Jeopardy
purposes, courts should consider: (1) whether the statute serves solely a
remedial purpose or serves to punish and deter criminal conduct and (2)
whether the Legislature tied the sanction to the commission of specific
offenses.

Syl. pt. 5 - Under Blockburger v. United States, 284 U.S. 299, 52 S.Ct. 180,
76 L.Ed 306 (1932), if two statutes contain identical elements of proof, the
presumption is that double jeopardy principles have been violated unless there
is a clear and definite statement of intent by the Legislature that cumulative
punishment is permissible.

Syl. pt. 6 - A prior conviction which is used as the predicate to establish the
crime of wanton endangerment with a firearm also cannot be used to enhance
a defendant’s punishment under W.Va. Code, 62-12-13 (1988), the parole
statute, in the absence of explicit legislative authority.

Noting that legislative intent is a better test than whether each offense requires
proof of an additional element the other does not, the Court found that parole
enhancement is inapplicable to the offense of wanton endangerment involving
a firearm as violative of double jeopardy principles. It is the conduct
prohibited rather than the “offense” which is the focus.

The Court rejected the prosecution’s argument that only one sentence was
given for one offense, not multiple punishments given for the same crime.
The Legislature clearly intended to deter specific conduct but did not clearly
authorize additional punishment for the same conduct. Parole matters are
clearly punishment. Conner v. Griffith, 160 W.Va. 680 at 683, 238 S.E.2d
529 at 530 (1977). The parole provision here is an additional punishment, not
merely an enhancement and in the absence of clearly legislative intent to
punish, is violative of double jeopardy principles.



DOUBLE JEOPARDY

Possession with intent to deliver
State v. Rahman, 483 S.E.2d 273 (1996) (Workman, J.)
See DOUBLE JEOPARDY Test for, Legislative intent, (p. 152) for discus-
sion of topic.

Prima facie showing
State v. Sears, 468 S.E.2d 324 (1996) (Cleckley, J.)
See DOUBLE JEOPARDY Parole restriction as multiple punishment,
Legislative intent, (p. 146) for discussion of topic.

Purpose of
State v. Broughton, 470 S.E.2d 413 (1996) (Workman, J)
See SENTENCING Double jeopardy, Delivery of marijuana and cocaine, (p.
531) for discussion of topic.

Same transaction test cf
State v. Wright, 490 S.E.2d 736 (1997) (Per Curiam)

See DOUBLE JEOPARDY Test for, (p. 150) for discussion of topic.

With same evidence test
State v. Johnson, 476 S.E.2d 522 (1996) (McHugh, C.J.)

See DOUBLE JEOPARDY Test for, (p. 149) for discussion of topic.

Sufficiency of evidence
State v. Knuckles, 196 W.Va. 416, 473 S.E.2d 131 (1996) (Per Curiam)

See DUI Sufficiency of evidence, (p. 163) for discussion of topic.



DOUBLE JEOPARDY

Test for

State ex rel. State v. Hill, 491 S.E.2d 765 (1997) (Per Curiam)

See INDICTMENT Common scheme or plan, Joinder of multiple offenses,
(p. 306) for discussion of topic.

State v. Johnson, 476 S.E.2d 522 (1996) (McHugh, C.J.)

Appellant was convicted of DUI, first offense. After the policeman gave field
sobriety tests and took him in, appellant refused to take the secondary
chemical test. He was charged with driving left of center and paid a fine the
evening of arrest. He was later charged with DUI, third offense.

On appeal he claimed the driving left of center and DUI charges arose from
the same transaction and trying them separately violates double jeopardy
principles.

Syl. pt. 5 - “The Double Jeopardy Clause in Article III, Section 5 of the West
Virginia Constitution, provides immunity from further prosecution where a
court having jurisdiction has acquitted the accused. It protects against a
second prosecution for the same offense after conviction. It also prohibits
multiple punishments for the same offense.” Syl. pt. 1, Conner v. Griffith,
160 W.Va. 680, 238 S.E.2d 529 (1977).

Syl. pt. 6 - “Where the same act or transaction constitutes a violation of two
distinct statutory provisions, the test to be applied to determine whether there
are two offenses or only one is whether each provision requires proof of an
additional fact while the other does not.” Syl. pt. 8, State v. Zaccagnini, 172
W.Va. 491, 308 S.E.2d 131 (1983).

See also, State ex rel. Johnson v. Hamilton, 164 W.Va. 682, 266 S.E.2d 125
(1980); Blockburger v. United States, 284 U.S. 299, 52 S.Ct. 180, 76 L.Ed
306 (1932); State ex rel. Watson v. Ferguson, 166 W.Va. 337,274 S.E.2d 440
(1980).

The Court adopted the “same evidence” test in Gilkerson v. Lilly, 169 W.Va.
412,288 S.E.2d 164 (1982). The ‘“same transaction” test if a procedural rule
embodied in W.Va. R.Crim.P. 8(a). The Blockburger, supra, test is the law.
Here, since driving left of center requires different proof, no double jeopardy
error in failing to try together.



DOUBLE JEOPARDY
Test for (continued)
State v. Johnson, (continued)

Similarly, because Watson, supra, excluded from joinder those offenses not
known to the prosecuting attorney or committed within the same county, no
error in failing to join.

State v. Wright, 490 S.E.2d 736 (1997) (Per Curiam)

Appellant was convicted of malicious assault, attempted murder and wanton
endangerment with a firearm. On appeal he claimed that double jeopardy
principles prohibited his conviction for both malicious assault and wanton
endangerment; and that the evidence was insufficient to convict.

Appellant telephoned the victim, a friend who was to marry his ex-girlfriend,
and threatened him. Appellant then proceeded to the victim’s house. The two
men struggled briefly and the victim was shot with appellant’s gun.

Syl. pt. 1 - ““The Double Jeopardy Clause in Article III, Section 5 of the West
Virginia Constitution provides immunity from further prosecution where a
court having jurisdiction has acquitted the accused. It protects against a
second prosecution for the same offense after conviction. It also prohibits
multiple punishments forth same offense.” Syllabus Point 1, Conner v.
Griffith, 160 W.Va. 680, 238 S.E.2d 529 (1977).” Syllabus Point 2, State v.
Gill, 187 W.Va. 136, 416 S.E.2d 253 (1992).

Syl. pt. 2 - “[A] double jeopardy claim . . . [is] reviewed de novo.” Syllabus
Point 1, in part, State v. Sears, 196 W.Va. 71, 468 S.E.2d 324 (1996).

Syl. pt. 3 - “In ascertaining legislative intent, a court should look initially at
the language of the involved statutes and, if necessary the legislative history
to determine if the legislature has made a clear expression of its intention to
aggregate sentences for related crimes. If no such clear legislative intent can
be discerned, then the court should analyze the statutes under the test set forth
in Blockburger v. United States, 284 U.S. 299, 52 S.Ct. 180, 76 L.Ed 306
(1932), to determine whether each offense requires an element of proof the
other does not. If there is an element of proof that is different, then the
presumption is that the legislature intended to create separate offenses.”
Syllabus Point 8, State v. Gill, 187 W.Va. 136, 416 S.E.2d 253 (1992).



DOUBLE JEOPARDY
Test for (continued)
State v. Wright, (continued)

Syl. pt. 4 - “‘[W]here the same act or transaction constitutes a violation of two
distinct statutory provisions, the test to be applied to determine whether there
are two offenses or only one, is whether each provision requires proof of a fact
which the other does not.” Blockburger v. United States, 284 U.S. 299, 304,
52 S.Ct. 180, 182, 76 L.Ed 306, 309 (1932).” Syllabus Point 4, State v. Gill,
187 W.Va. 136, 416 S.E.2d 253 (1992).

Syl. pt. 5 - ““The test of determining whether a particular offense is a lesser
included offense is that the lesser offense must be such that it is impossible to
commit the greater offense without first having committed the lesser offense.
An offense is not a lesser included offense if it requires the inclusion of an
element not required in the greater offense.” Syllabus Point 1, State v. Louk,
169 W.Va. 24,285 S.E.2d 432 (1981) [, overruled on other grounds, State v.
Jenkins, 191 W.Va. 87, 443 S.E.2d 244 (1994)].” Syllabus Point 1, State v.
Neider, 170 W.Va. 662, 295 S.E.2d 902 (1982).

Syl. pt. 6 - “The function of an appellate court when reviewing the sufficiency
of the evidence to support a criminal conviction is to examine the evidence
admitted at trial to determine whether such evidence, if believed, is sufficient
to convince a reasonable person of the defendant’s guilt beyond a reasonable
doubt. Thus, the relevant inquiry is whether, after viewing the evidence in the
light most favorable to the prosecution, any a rational trier of fact could have
found the essential elements of the crime proved beyond a reasonable doubt.”
Syllabus Point, State v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163 (1995).

The Court noted the State confessed error on the issue of double jeopardy.
Although wanton endangerment requires use of a firearm and malicious
assault does not, here the single act involved a gunshot so the elements were
identical. It would have been impossible to commit the malicious assault
charged without also committing wanton endangerment; wanton endanger-
ment is a lesser included offense of malicious assault under these facts.

The Court found sufficient evidence to convict. Viewing the evidence in the
light most favorable to the prosecution, appellant’s claim of an accidental
shooting conflicted with both a firearms expert and the victim’s testimony.
Reversed in part, affirmed in part.



DOUBLE JEOPARDY
Test for (continued)
Legislative intent
State v. Penwell, 483 S.E.2d 240 (1996) (Per Curiam)

See SENTENCING Double jeopardy, Enhancement, (p. 534) for discussion
of topic.

State v. Rahman, 483 S.E.2d 273 (1996) (Workman, J.)

Appellant was convicted of four counts of possession of heroin with intent to
deliver. A police informant was supplied with money to give to an Albert
Parker. After the exchange Parker drove to a motel, then delivered heroin to
the informant.

Upon arrest, Parker agreed to cooperate with police. He admitted purchasing
heroin on at the motel from someone named “Turbo.” Officers observed a
man matching Parker’s description of “Turbo” drive away from the motel with
another man. They stopped him and informed him he was the focus of an
investigation and that he would be searched. During a pat-down, officers
found eight bundles of heroin. A full search incident to the arrest followed.

Upon entering the motel room, officers found a Sandra Wright who gave them
permission to look around. They found ten more bundles of heroin.
Appellant admitted he rented the room and signed a written consent to search.
A service technician later found seventy more bundles of heroin, along with
a digital scale and ammunition. All three series of bundles were similarly
marked.

Appellant claims conviction on the four counts and consecutive sentences for
each violated principles of double jeopardy. He claimed possession of one
drug in four places should be construed as one offense. The prosecution
claimed each count required proof of different facts.

Syl. pt. 5 - “A claim that double jeopardy has been violated based on multiple
punishments imposed after a single trial is resolved by determining the
legislative intent as to punishment.” Syl. Pt. 7, State v. Gill, 187 W.Va. 136,
416 S.E.2d 253 (1992).



DOUBLE JEOPARDY
Test for (continued)
Legislative intent (continued)
State v. Rahman, (continued)

Syl. pt. 6 - “In ascertaining legislative intent, a court should look initially at
the language of the involved statutes and, if necessary, the legislative history
to determine if the legislature has made a clear expression of its intention to
aggregate sentences for related crimes. If no such clear legislative intent can
be discerned, then the court should analyze the statutes under the test set forth
in Blockburger v. United States, 284 U.S. 299, 52 S.Ct. 180, 76 L.Ed 306
(1932), to determine whether each offense requires an element of proof the
other does not. If there is an element of proof that is different, then the

presumption is that the legislature intended to create separate offenses.” Syl.
Pt. 8, State v. Gill, 187 W.Va. 136,416 S.E.2d 253 (1992).

Appellant sought to distinguish State v. Broughton, 196 W.Va. 281, 470
S.E.2d 412 (1996) and State v. Zaccagnini, 172 W.Va. 491, 308 S.E.2d 131
(1983) by saying he possessed only one type of drug. He also cited State v.
Barnett, 168 W.Va. 361, 284 S.E.2d 622 (1981), holding delivery of two
substances in the same category at the same time to the same person
constituted one offense.

The Court held these charges did not constitute delivery to the same person
at the same time. Each count here required proof of different facts. Cf.
United States v. Williams, 480 F.2d 1204 (6th Cir. 1973). No error.

Writ of prohibition by prosecution
State ex rel. Forbes v. Canady, 475 S.E.2d 37 (1996) (Recht, J.)
See PROSECUTING ATTORNEY Right to appeal, (p. 475) for discussion
of topic.

State ex rel. State v. Hill, 491 S.E.2d 765 (1997) (Per Curiam)

See INDICTMENT Common scheme or plan, Joinder of multiple offenses,
(p. 306) for discussion of topic.



DUE PROCESS
Conditions of confinement
State ex rel. Osborne v. Kirby, No. 23982 (7/11/97) (Per Curiam)

See PRISON/JAIL CONDITIONS Punitive segregation, Denial of access to
courts, (p. 453) for discussion of topic.

Critical stages
Different judges presiding
State v. Bradford, 484 S.E.2d 221 (1997) (Maynard, J.)

See DUE PROCESS Same judge throughout proceeding, No requirement for,
(p. 156) for discussion of topic.

Denial of access to court
State ex rel. Osborne v. Kirby, No. 23982 (7/11/97) (Per Curiam)

See PRISON/JAIL CONDITIONS Punitive segregation, Denial of access to
courts, (p. 453) for discussion of topic.

Entrapment
State v. Houston, 475 S.E.2d 307 (1996) (Recht, J.)

See ENTRAPMENT Elements of, (p. 167) for discussion of topic.

Juveniles
Automatic transfer to adult jurisdiction
State v. Robert K. McL., 496 S.E.2d 887 (1997) (Starcher, J.)

See JUVENILES Transfer to adult jurisdiction, Rehabilitation as factor, (p.
401) for discussion of topic.



DUE PROCESS

Magistrate court conviction

Circuit court imposes higher penalty

State v. Williams, 490 S.E.2d 285 (1997) (Starcher, J.)

Appellant was convicted of DUI, second offense. Following conviction in
magistrate court, he was again convicted in circuit court following appeal.
The circuit court remanded to the magistrate court for clarification of the
conditions of home confinement originally imposed.

Following a general sentence of six months home confinement issued by the
magistrate court, the circuit court imposed a number of terms.

Syl. pt. 5 - “A defendant who is convicted of an offense in a trial before a
magistrate or in municipal court and exercises his statutory right to obtain a
trial . . . in the circuit court is denied due process when, upon conviction at his
second trial, the sentencing judge imposes a heavier penalty than the original
sentence. W.Va. Const. Art. 3, § 10.” Syllabus Point 2, State v. Bonham, 173
W.Va. 416, 317 S.E.2d 501 (1984).

The Court found the circuit court’s action fell within Rule 35(a) of the Rules
of Criminal Procedure (allowing for correcting a sentence) in that the circuit
court corrected the magistrate court’s original sentence in order comply with
W.Va. Code 62-11B-5 which requires specific conditions for home confine-
ment. A heavier sentence was not imposed; both were for six months. No
error.

Mental hygiene commitment

State ex rel. White v. Todt, 475 S.E.2d 426 (1996) (McHugh, C.J.)

See MENTAL HYGIENE Commitment, Due process requirements, (p. 418)
for discussion of topic.

Outrageous government conduct

State v. Houston, 475 S.E.2d 307 (1996) (Recht, J.)

See ENTRAPMENT Elements of, (p. 167) for discussion of topic.



DUE PROCESS
Revocation hearing
Minimum required
State ex rel. Jones v. Trent, 490 S.E.2d 357 (1997) (Per Curiam)
See EVIDENCE Admissibility, Confessions of accomplice, (p. 192) for dis-
cussion of topic.
Same judge throughout proceeding
No requirement for
State v. Bradford, 484 S.E.2d 221 (1997) (Maynard, J.)
Appellant was convicted of first-degree murder in the death of his father and
second-degree sexual assault in the rape of his stepmother. On appeal he
claimed the cumulative prejudicial effect of using three separate judges at
critical stages of the proceeding denied him due process. Some evidence
which an earlier-presiding judge had said would not be admitted was later

allowed into evidence.

Syl. pt. 8 - Due process does not require that a single judge preside over all the
stages of a criminal proceeding.

The Court noted appellant was unable to cite any authority. No error.



DUI

Conviction in another state

State ex rel. Conley v. Hill, 487 S.E.2d 344 (1997) (Workman, C.J.)

See EVIDENCE DUI, Committed in another State, (p. 226) for discussion of
topic.

State v. Williams, 490 S.E.2d 285 (1997) (Starcher, J.)

See EVIDENCE DUI, Conviction in another state, (p. 227) for discussion of
topic.

Double jeopardy

State v. Johnson, 476 S.E.2d 522 (1996) (McHugh, C.J.)

See DOUBLE JEOPARDY Test for, (p. 149) for discussion of topic.

Driving while revoked

After statutory revocation period

State ex rel. Hall v. Schlaegel, No. 24581 (4/2/98) (Workman, J.)

Petitioner is the prosecuting attorney of Boone County; he sought prohibition
of an order to dismiss an information for operating a motor vehicle while
license revoked for a DUI conviction. The statutory period of revocation (six
months) had expired at the time the information was filed but the perpetrator
had never gone through the prescribed steps for license reinstatement.

Syl. pt. 1 - “Statutes which relate to the same subject matter should be read
and applied together so that the Legislature’s intention can be gathered from
the whole of the enactments.” Syl. Pt. 3, Smith v. State Workmen’s
Compensation Comm’r., 159 W.Va. 108, 219 S.E.2d 361 (1975).



DUI

Driving while revoked (continued)

After statutory revocation period (continued)

State ex rel. Hall v. Schlaegel, (continued)

Syl. pt. 2 - ““A statute should be so read and applied as to make it accord with
the spirit, purposes and objects of the general system of law of which it is
intended to form a part; it being presumed that the legislators who drafted and
passed it were familiar with all existing law, applicable to the subject matter,
whether constitutional, statutory or common, and intended the statute to
harmonize completely with the same and aid in the effectuation of the general
purpose and design thereof, if its terms are consistent therewith.” Syllabus
Point 5, State v. Snyder, 64 W.Va. 659, 63 S.E. 385 (1908).” Syl. Pt. 1, State
ex rel. Simpkins v. Harvey, 172 W.Va. 312, 305 S.E.2d 268 (1983),
superseded by statute on other grounds as stated in State ex rel. Hagg v.
Spillers, 181 W.Va. 387, 382 S.E.2d 581 (1989).

Syl. pt. 3 - Until such time as a driver whose license has been revoked for
driving under the influence has complied with the statutorily-prescribed steps
for reissuance of his driver’s license set forth in West Virginia Code §
17C-5A-3(b) (1996), he/she remains subject to prosecution for driving while
his/her license is revoked for driving under the influence pursuant to West
Virginia Code § 17B-4-3(b) (1996), notwithstanding the fact that the statutory
period of revocation has elapsed.

The Court noted the criminal statute, W.Va. Code 17B-4-3(b) simply says
driving while revoked for driving under the influence is a separate offense.
The Court also noted that the revocation order issued by the DMV clearly
states that a license cannot be reinstated until the requirements are met.

Considering the various statutes relating to suspension and revocation of
licenses and the criminal statutes relating to DUI and driving while revoked,
the Court concluded that the legislative intent was to have a revocation of
license continue until such time as the license is reinstated, rather than have
a suspension for a specific period of time. To rule otherwise protects those
who refuse to comply with the reinstatement procedures. Writ granted.



DUI

Driving while

suspended

Joinder with

Enhancement

State v. Ludwick, 475 S.E.2d 70 (1996) (Per Curiam)

Appellant was convicted of third-offense DUI and third-offense driving while
suspended (for driving under the influence). The circuit court denied
appellant’s motion for severance and separate trial on each charge.

Syl. pt. - “Even where joinder or consolidation of offenses is proper under the
West Virginia Rules of Criminal Procedure, the trial court may order separate
trials pursuant to Rule 14(a) on the ground that such joinder or consolidation
is prejudicial. The decision to grant a motion for severance pursuant to
W.Va.R.Crim.P. 14(a) is a matter within the sound discretion of the trial
court.” Syllabus point 3, State v. Hatfield, 181 W.Va. 106, 380 S.E.2d 670
(1988).

Appellant indicated he had serious disagreements with his appointed counsel.
Further, he told the court he could not defend on the DUI charge without
incriminating himself on the driving while suspended charge. The danger is
that the jury may convict because it sees the defendant as a “bad man.” See
C.A. Wright, Federal Practice and Procedure: Criminal 2d Sec. 222 (1982).

A criminal defendant has the absolute right not to testify. State v. Layton, 189
W.Va. 470, 432 S.E.2d 740 (1993). Further, although the charges are
intertwined, proof of one may not require proof of essential elements of the
other. Unnecessarily prejudicial evidence could be introduced. (The Court
also noted pointedly that assistance of counsel did not appear to be vigorous.)
Reversed and remanded with directions.

Based on conviction in another state

State ex rel. Conley v. Hill, 487 S.E.2d 344 (1997) (Workman, C.J.)

See EVIDENCE DUI, Committed in another State, (p. 226) for discussion of
topic.



DUI
Enhancement (continued)

Based on conviction in another state (continued)
State v. Simons, 496 S.E.2d 185 (1997) (Per Curiam)
See EVIDENCE Admissibility, Sheriff’s notice of DUI arrest, (p. 213) for
discussion of topic.
State v. Williams, 490 S.E.2d 285 (1997) (Starcher, J.)
See EVIDENCE DUI, Conviction in another state, (p. 227) for discussion of
topic.

Sheriff’s notice
State v. Simons, 496 S.E.2d 185 (1997) (Per Curiam)

See EVIDENCE Admissibility, Sheriff’s notice of DUI arrest, (p. 213) for
discussion of topic.

Indictment
Amendment to
State v. Johnson, 476 S.E.2d 522 (1996) (McHugh, C.J.)

See INDICTMENT Amendments to, (p. 303) for discussion of topic.

Amendment to date of offense
State v. Blankenship, 480 S.E.2d 178 (1996) (Recht, J.)

See INDICTMENT Amendment to, Effect of, (p. 304) for discussion of topic.



DUI
Joinder with other charges
State v. Ludwick, 475 S.E.2d 70 (1996) (Per Curiam)
See DUI Driving while suspended, Joinder with, (p. 159) for discussion of
topic.
Per se offense versus intoxication
State v. Blankenship, 480 S.E.2d 178 (1996) (Recht, J.)

See INSTRUCTIONS Crime not charged, Effect of including, (p. 327) for
discussion of topic.

Probable cause to stop
Reasonable suspicion standard
Muscatell v. Cline, No. 22945 (6/14/96) (Albright, J.)

See PROBABLE CAUSE Investigatory stop, (p. 456) for discussion of topic.

State v. Bishop, 488 S.E.2d 453 (1997) (Per Curiam)
See PROBABLE CAUSE Investigatory stop, Grounds for, (p. 458) for dis-
cussion of topic.
Prosecutorial appeal
State ex rel. Conley v. Hill, 487 S.E.2d 344 (1997) (Workman, C.J.)

See EVIDENCE DUI, Committed in another State, (p. 226) for discussion of
topic.



DUI
Reissuance of license
Following statutory procedure
State ex rel. Hall v. Schlaegel, No. 24581 (4/2/98) (Workman, J.)
See DUI Driving while revoked, After statutory revocation period, (p. 157)
for discussion of topic.
Revocation of licenses
Continues until reinstatement
State ex rel. Hall v. Schlaegel, No. 24581 (4/2/98) (Workman, J.)
See DUI Driving while revoked, After statutory revocation period, (p. 157)
for discussion of topic.
Second offense
Enhancement based on offense in another state
State ex rel. Conley v. Hill, 487 S.E.2d 344 (1997) (Workman, C.J.)
See EVIDENCE DUI, Committed in another State, (p. 226) for discussion of
topic.
State v. Williams, 490 S.E.2d 285 (1997) (Starcher, J.)
See EVIDENCE DUI, Conviction in another state, (p. 227) for discussion of
topic.
State v. Williams, 474 S.E.2d 569 (1996) (Workman, J.)

See SENTENCING Enhancement, DUI as second felony, (p. 538) for discus-
sion of topic.



DUI

Sentencing

Enhancement based on second offense

State v. Williams, 474 S.E.2d 569 (1996) (Workman, J.)

See SENTENCING Enhancement, DUI as second felony, (p. 538) for discus-
sion of topic.

Sufficiency of evidence

State v. Knuckles, 196 W.Va. 416, 473 S.E.2d 131 (1996) (Per Curiam)

Appellant was convicted of DUI, causing death. Appellant unsuccessfully
objected to admission of blood tests showing his level of blood alcohol (see
elsewhere, this Digest). He now asked the Court to assume the evidence was
erroneously admitted and rule that the trial court committed error in denying
his motion for acquittal pursuant to Rule 29(c) of the Rules of Criminal
Procedure. He claimed the evidence was insufficient to convict.

Pursuant to State v. Gum, 172 W.Va. 534, 309 S.E.2d 32 (1983) circum-
stantial evidence will not support a guilty verdict unless it is proven to the
exclusion of every other reasonable hypothesis; appellant claimed that only
circumstantial evidence was left after exclusion of the blood tests and that he
offered a reasonable hypothesis of innocence (testimony of a Dr. Craske that
appellant should not have had a blood alcohol level sufficient for
intoxication).

Syl. pt. 4 - “In order to determine if there is evidentiary insufficiency that will
bar a retrial under double jeopardy principles, such determination is made
upon the entire record submitted to the jury and not upon the residual
evidence remaining after the appellate court reviews the record for evidentiary
error.” Syllabus Point 5, State v. Frazier, 162 W.Va. 602, 252 S.E.2d 39
(1979).

The Court agreed with the prosecution that appellant’s reasonable hypothesis
collapsed upon admission of the blood tests (Dr. Craske admitted that
appellant’s diabetic condition could have made the theoretical calculations
meaningless).

Further, the blood test evidence was clearly admissible. (Although not
reaching the issue, the Court noted State v. Guthrie, 194 W.Va. 657, 461
S.E.2d 163 (1995) overruled the reasonable hypothesis standard).



DUI
Sufficiency of evidence (continued)
State v. Knuckles, (continued)
Even had the blood tests been inadmissible, they would have been used to

consider the sufficiency of evidence. State v. Frazier, 162 W.Va. 602, 252
S.E.2d 39 (1979). Evidence was sufficient here. No error.



EIGHTH AMENDMENT
Cruel and unusual punishment
Sentence proportionate to offense
State v. Murrell, 499 S.E.2d 870 (1997) (Workman, C.J.)

See SENTENCING Cruel and unusual punishment, Proportionality, (p. 529)
for discussion of topic.



ELEMENTS OF OFFENSE
“Knowingly” defined
State v. Wyatt, 482 S.E.2d 147 (1996) (Albright, J.)

See HOMICIDE Murder by failing to provide medical care, Element of
knowledge, (p. 293) for discussion of topic.



ENTRAPMENT

Defined

State v. Houston, 475 S.E.2d 307 (1996) (Recht, J.)

See ENTRAPMENT Elements of, (p. 167) for discussion of topic.

Distinguished from unconscionable conduct

Elements of

State v. Houston, 475 S.E.2d 307 (1996) (Recht, J.)

See ENTRAPMENT Elements of, (p. 167) for discussion of topic.

State v. Houston, 475 S.E.2d 307 (1996) (Recht, J.)

Appellant was convicted of delivery of a controlled substance. The trial court
refused to direct a verdict on the issue of entrapment. Appellant was
sentenced to one to five years, suspended, with probation upon serving 120
days in the Upshur County Jail.

On 15 December 1992 Richard Bennett, a narcotics task force deputy sheriff,
and Eddie Bennington, Bennett’s informant, attempted to buy marijuana from
appellant. Bennington was wearing a hidden microphone, monitored by
Bennett with a tape recorder. Appellant said he had no marijuana because he
“sold the last one a little while ago.” Bennington offered to come back the
next day. Upon Bennington’s return, appellant showed Bennington some
marijuana and, after Bennington left to obtain money, sold it to Bennington.

Attrial, Bennington admitted he had persisted in trying to buy marijuana from
appellant on several occasions before and after the above sequence. Appellant
refused to deal. Bennington admitted that even during the December buy,
appellant was reluctant and had to be pressured to sell. Appellant claimed he
told Bennington he did not “mess with it” and to “leave me alone.” He finally
sold the marijuana in order to be rid of Bennington.



ENTRAPMENT

Elements of (continued)

State v. Houston, (continued)

Syl. pt. 1 - The unconscionable government conduct doctrine is separate and
distinct from the defense of entrapment. We specifically overrule State v.
Knight, 159 W.Va. 924,230 S.E.2d 732 (1976), and its progeny to the extent
that Knight holds that a trial court can apply both the subjective and objective
tests as part of an entrapment defense, and instead hold that the defense of
entrapment is fully contained within the subjective test standard. Any inquiry
into the outrageous or unconscionable conduct of the police, which was
previously considered under our two-tiered analysis, is now considered under
a separate constitutional due process analysis.

Syl. pt. 2 - The exclusive entrapment defense to criminal prosecution in West
Virginia is the subjective standard, which occurs where the design or
inspiration for the offense originates with law enforcement officers who
procure its commission by an accused who would not have otherwise
perpetrated it except for the instigation or inducement by the law enforcement
officers. To the extent that State v. Knight, 159 W.Va. 924, 230 S.E.2d 732
(1976), and its progeny are inconsistent with this position, they are expressly
overruled.

Syl. pt. 3 - The significance of the distinction between outrageous government
conduct and entrapment is that the existence of a predisposition on the part of
the accused to commit a crime, while possibly fatal to a claim of entrapment,
does not serve to eradicate a due process claim based on outrageous
government conduct.

Syl. pt. 4 - When the defendant invokes entrapment as a defense to the
commission of a crime, the defendant has the burden of offering some
competent evidence that the government induced the defendant into
committing that crime. Once the defendant has met this burden of offering
some competent evidence of inducement, the burden of proof then shifts to the
prosecution to prove beyond a reasonable doubt that the defendant was
otherwise predisposed to commit the offense.

Syl. pt. 5 - While the issue of the defendant’s predisposition to commit the
crime is usually reserved for the jury, a trial court may enter a judgment of
acquittal if the State fails to rebut the defendant’s evidence of inducement, or
fails to prove the defendant’s predisposition to commit the offense charged
beyond a reasonable doubt. Syllabus, State v. Hinkle, 169 W.Va. 271, 286
S.E.2d 699 (1982).



ENTRAPMENT

Elements of (continued)

State v. Houston, (continued)

Syl. pt. 6 - Upon review of a trial court’s refusal to enter a judgment of
acquittal based on the defense of entrapment, we will examine the evidence
in the light most favorable to the prosecution, and will reverse only if no
rational trier of fact could have found predisposition to exist beyond a
reasonable doubt.

Syl. pt. 7 - The formula for proving the separate and distinct claim of
outrageous government conduct shall be that the defendant must show that the
conduct of the government in inciting the defendant to commit the crime was
so egregious and reprehensible that it violates notions of fundamental fairness,
shocking to the universal sense of justice, as mandated by the due process
clauses of the Fifth Amendment of the United States Constitution and article
three, section ten of the West Virginia Constitution. If outrageous government
conduct rising to a due process violation is proven, the State shall be barred
from any prosecution relating to a crime resulting from that conduct.

Syl. pt. 8 - In determining whether government or its agents engaged in
outrageous conduct rising to the level of a due process violation, the following
factors shall be considered: 1) whether the government’s conduct went
beyond that of mere inducement, such that the government must have
“created” or “manufactured” the crime solely for the purpose of generating
criminal charges and without any motive to prevent further crime or protect
the public at large; 2) whether the government, in procuring the defendant’s
commission of the crime, engaged in criminal or improper conduct repugnant
to our sense of justice; and 3) whether the government appealed to
humanitarian instincts such as sympathy, past friendship, or temptation by
exorbitant gain to overcome the defendant’s reluctance to commit the offense.

Syl. pt. 9 - When a defendant appeals a trial court’s refusal to find as a matter
of law that the government acted outrageously in violation of the defendant’s
due process rights, we will review that decision de novo to the extent that if
there is insufficient evidence of outrageous government conduct so as to
violate notions of fundamental fairness, shocking to the universal sense of
justice, the ruling of the trial court will not be reversed. Any factual
determinations made by the trial court in issuing its ruling on the claim of
outrageous government conduct will be reviewed under a clearly erroneous
standard.



ENTRAPMENT

Elements of (continued)

State v. Houston, (continued)

Syl. pt. 10 - “Sentences imposed by the trial court, if within statutory limits
and if not based on some unpermissible factor, are not subject to appellate
review.” Syllabus Point 4, State v. Goodnight, 169 W.Va. 366, 287 S.E.2d
504 (1982).

The Court abandoned the two-tier analysis of “subjective” and “objective”
standards. Noting that the principal element is the accused’s predisposition
to commit the crime, the Court focused on that “subjective” measure, rather
than the government’s conduct, the “objective” measure. See United States
v. Russell, 411 U.S. 423, 93 S.Ct. 1637, 36 L.Ed.2d 366 (1973); Sorrells v.
United States,287 U.S. 435,53 S.Ct. 210, 77 L.Ed. 413 (1932); and Sherman
v. United States, 356 U.S. 369, 78 S.Ct. 819, 2 L.Ed.2d 848 (1958).

The Court noted the test generally shifts the burden to the prosecution to show
the accused was predisposed to commit the crime once the defense has shown
government inducement. Whether this burden is met is usually a jury
question.

Here, the only issue before the Court was the trial court’s refusal to grant a
judgment of acquittal, which challenges the sufficiency of the evidence as to
appellant’s predisposition to commit the crime. Taking the evidence in the
light most favorable to the prosecution, the Court found the jury could have
found either that appellant was predisposed or that the government induced
him. Considering that there was inconsistent evidence, the trial court properly
let the case go to the jury.

As to whether the conduct was so outrageous as to offend fundamental due
process, the Court found the trial court also properly let that issue go to the
jury. Finally, the Court found the trial court correctly applied W.Va. Code 62-
12-9 which allows for one third of the minimum sentence to be served in the
county jail, so long as it does not exceed six months. No error.

Standard for review

State v. Houston, 475 S.E.2d 307 (1996) (Recht, J.)

See ENTRAPMENT Elements of, (p. 167) for discussion of topic.



EQUAL PROTECTION
Juveniles
Automatic transfer to adult jurisdiction

State v. Robert K. McL., 496 S.E.2d 887 (1997) (Starcher, J.)
See JUVENILES Transfer to adult jurisdiction, Rehabilitation as factor, (p.
401) for discussion of topic.

Right to jury free of racial discrimination
State v. Rahman, 483 S.E.2d 273 (1996) (Workman, J.)

See JURY Bias, Racial exclusion, (p. 368) for discussion of topic.

Sentencing of indigent
State v. Murrell, 499 S.E.2d 870 (1997) (Workman, C.J.)

See SENTENCING Cruel and unusual punishment, Proportionality, (p. 529)
for discussion of topic.



ETHICS
Alcohol or drug addiction

Office of Disciplinary Counsel v. Karr, No. 23238 (2/15/96) (Per Curiam)

See ATTORNEYS Incapacitation, Supervised practice, (p. 95) for discussion
of topic.

Attorneys
Lawyers not admitted in West Virginia

Lawyer Disciplinary Board v. Allen, 479 S.E.2d 317 (1996) (Albright, J.)

See ATTORNEYS Discipline, Lawyers not admitted in West Virginia, (p.
89) for discussion of topic.

Prosecutor fails to disclose exculpatory evidence

Lawyer Disciplinary Board v. Hatcher, 483 S.E.2d 810 (1997) (McHugh, J.)

See ATTORNEYS Discipline, Prosecuting attorney, (p. 86) for discussion of
topic.

Reinstatement

Roark v. Lawyer Disciplinary Board, 495 S.E.2d 552 (1997) (Workman,
CJ)

See ATTORNEYS Discipline, Reinstatement following, (p. 87) for
discussion of topic.

Discipline
Magistrates

In the Matter of Browning, 475 S.E.2d 75 (1996) (Per Curiam)

See MAGISTRATE COURT Discipline, Use of office to get witness to
recant, (p. 411) for discussion of topic.



ETHICS

Discipline (continued)

Magistrates (continued)

Judges

In the Matter of Rice, 489 S.E.2d 783 (1997) (Per Curiam)

See MAGISTRATE COURT Discipline, Extra-judicial contact with family
members, (p. 409) for discussion of topic.

In the Matter of Verbage, 490 S.E.2d 323 (1997) (Per Curiam)

See MAGISTRATE COURT Discipline, Domestic violence petition, (p. 408,
453) for discussion of topic.

Solicitation of votes

Magistrates

In the Matter of Starcher, 501 S.E.2d 772 (1998) (Holliday, J.)

See JUDGES Discipline, Solicitation of votes, (p. 351) for discussion of
topic.

In the Matter of Reese, 495 S.E.2d 548 (1997) (Per Curiam)

See MAGISTRATE COURT Discipline, Extrajudicial advice, (p. 408) for
discussion of topic.

In the Matter of Rice, 489 S.E.2d 783 (1997) (Per Curiam)

See MAGISTRATE COURT Discipline, Extra-judicial contact with family
members, (p. 409) for discussion of topic.

In the Matter of Verbage, 490 S.E.2d 323 (1997) (Per Curiam)

See MAGISTRATE COURT Discipline, Domestic violence petition, (p. 408,
453) for discussion of topic.



ETHICS
Misappropriation of funds
Lawyer Disciplinary Board v. Kupec, No. 23011 (4/2/98) (Davis, C.J.)
See ATTORNEYS Professional responsibility, Misappropriation of funds, (p.
99) for discussion of topic.
Procedures for discipline
Lawyer Disciplinary Board v. Kupec, No. 23011 (4/2/98) (Davis, C.J.)

See ATTORNEYS Professional responsibility, Misappropriation of funds, (p.
99) for discussion of topic.



EVIDENCE

Abuse and neglect

Prior acts of abuse

State ex rel. Diva v. Kaufman,200 W.Va. 555,490 S.E.2d 642 (1997) (Davis,
1)

See EVIDENCE Admissibility, Abuse to children not subject of abuse
petition, (p. 175) for discussion of topic.

Right to be present during child’s testimony

Admissibility

In re Joseph A. and Justin A., 199 W.Va. 438, 485 S.E.2d 176 (1997)
(Maynard, J.)

See ABUSE AND NEGLECT Right to present evidence, (p. 22) for discus-
sion of topic.

Abuse to children not subject of abuse petition

State ex rel. Diva v. Kaufman,200 W.Va. 555,490 S.E.2d 642 (1997) (Davis,
1)

Sherry P. gave birth at 16 to two children one and one half years apart. The
first child was likely injured by Sherry P.’s sister who was autistic; Sherry
took the child to the hospital. The child was brought back to the hospital the
next day with fractures in her arm and skull. DHHR filed an abuse petition
which was ultimately dismissed.

Following the death of the second child, DHHR filed a second abuse petition
which resulted ultimately in return of custody to the mother. The guardian ad
litem claimed Sherry P.’s parental rights should be terminated.

Syl. pt. 6 - “In the law concerning custody of minor children, no rule is more
firmly established than that the right of a natural parent to the custody of his
or her infant child is paramount to that of any other person; it is a fundamental
personal liberty protected and guaranteed by the Due Process Clauses of the
West Virginia and United States Constitutions.” Syl. Pt. 1, In re Willis, 157
W.Va. 225, 207 S.E.2d 129 (1973).
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Admissibility (continued)
Abuse to children not subject of abuse petition (continued)
State ex rel. Diva v. Kaufman, (continued)

Syl. pt. 7 - “Prior acts of violence, physical abuse, or emotional abuse toward
other children are relevant in a termination of parental rights proceeding, are
not violative of W.Va.R.Evid. 404(b), and a decision regarding the admissibi-
lity thereof shall be within the sound discretion of the trial court.” Syl. Pt. 8,
In the Interest of Carlita B., 185 W.Va. 613, 408 S.E.2d 365 (1991).

Syl. pt. 8 - “Where there is clear and convincing evidence that a child has
suffered physical and/or sexual abuse while in the custody of his or her
parent(s), guardian, or custodian, another child residing in the home when the
abuse took place who is not a direct victim of the physical and/or sexual abuse
but is at risk of being abused is an abused child under W.Va. Code, 49-1-3(a)
(1994).” Syl. Pt. 2, In re Christina L., 194 W.Va. 446, 460 S.E.2d 692
(1995).

Syl. pt. 9 - “W.Va. Code, 49-6-2(b) (1984), permits a parent to move the court
for an improvement period which shall be allowed unless the court finds
compelling circumstances to justify a denial.” Syl. Pt. 2, State ex rel. West
Virginia Department of Human Services v. Cheryl M., 177 W.Va. 688, 356
S.E.2d 181 (1987).

Syl. pt. 10 - ““Under W.Va. Code, 49-6-2(b) (1984), when an improvement
period is authorized, then the court by order shall require the Department of
Human Services to prepare a family case plan pursuant to W.Va. Code, 49-6D-
3 (1984).” Syl. pt. 3, State ex rel. W.Va. Department of Human Services v.
Cheryl M., 177 W.Va. 688,356 S.E.2d 181 (1987).” Syl. Pt. 3, In the Interest
of Tiffany Marie S., 196 W.Va. 223,470 S.E.2d 177 (1996).

The Court found that the evidence adduced relating to the first abuse petition
could only be used as an allegation of other child abuse; death of the second
child did not revive the initial allegations. The Court further noted that no
evidence showed Sherry P. was responsible for the child’s injuries; Sherry
acted promptly upon discovery of the injuries and placed restrictions on her
autistic sister.

Finally, the Court noted the death of the second child was not attributed to
abuse but rather “natural causes.” It was clear that a heart monitor given to
Sherry P. was “worthless” and hospital personnel failed to warn her. The
child was not clearly abused nor did the guardian establish that the conditions
of neglect could not be corrected. Writ denied.
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Admissibility (continued)

Authentication

State v. Jarvis, 483 S.E.2d 38 (1996) (Albright, J.)

See EVIDENCE DNA, Admissibility when sample unavailable, (p. 225) for
discussion of topic.

Balancing test

State v. Lopez, 476 S.E.2d 227 (1996) (Per Curiam)

Appellant was convicted of felony murder in the death of a person resulting
from an apartment building fire. At trial the court allowed a gun to be
introduced into evidence which was found outside the building which burned.
The prosecution introduced evidence showing a gun was involved in an
altercation which preceded the fire.

However, the prosecution did not connect the gun to appellant nor to the
altercation itself, nor to the crime charged. Appellant claimed the gun was
irrelevant to the crime charged and had no probative value.

Syl. pt. 5 - “Although Rules 401 and 402 of the West Virginia Rules of
Evidence strongly encourage the admission of as much evidence as possible,
Rule 403 of the West Virginia Rules of Evidence restricts this liberal policy
by requiring a balancing of interests to determine whether logically relevant
is legally relevant evidence. Specifically, Rule 403 provides that although
relevant, evidence may nevertheless be excluded when the danger of unfair
prejudice, confusion, or undue delay is disproportionate to the value of the
evidence.” Syllabus point 9, State v. Derr, 192 W.Va. 165, 451 S.E.2d 731
(1994).

Syl. pt. 6 - “All relevant evidence is admissible, except as otherwise provided
by the Constitution of the United States, by the Constitution of the West
Virginia, by these rules, or by other rules adopted by the Supreme Court of
Appeals. Evidence which is not relevant is not admissible.” Rule 402, West
Virginia Rules of Evidence.

Syl. pt. 7 - “Relevant evidence means evidence having any tendency to make
the existence of any fact that is of consequence to the determination of the
action more probable or less probable than it would be without the evidence.”
Rule 401, West Virginia Rules of Evidence.
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Admissibility (continued)

Balancing test (continued)

State v. Lopez, (continued)

The Court did not directly address this issue because the case was reversed
and remanded on other grounds. However, the Court did admonish the trial
court to carefully assess the gun’s relevancy on remand.

State v. Meade, 474 S.E.2d 481 (1996) (McHugh, C.J.)

See EVIDENCE Admissibility, Flight, (p. 197) for discussion of topic.

State v. Meade, 474 S.E.2d 481 (1996) (McHugh, C.J.)

Appellant was convicted of attempted murder in the first-degree. Appellant
allegedly attempted to run over two persons with his automobile. At trial one
of the near-victims testified one of the occupants of the automobile was a
white male with tattoos. Appellant was forced to remove his shirt and show
his tattoos.

Syl. pt. 1 - “Although Rules 401 and 402 of the West Virginia Rules of
Evidence strongly encourage the admission of as much evidence as possible,
Rule 403 of the West Virginia Rules of Evidence restricts this liberal policy
by requiring a balancing of interests to determine whether logically relevant
is legally relevant evidence. Specifically, Rule 403 provides that although
relevant, evidence may nevertheless be excluded when the danger of unfair
prejudice, confusion, or undue delay is disproportionate to the value of the
evidence.” Syl. pt. 9, State v. Derr, 192 W.Va. 165, 451 S.E.2d 731 (1994).

Syl. pt. 2 - Ordinarily, it is not an abuse of discretion for a trial court in a
criminal case to direct the accused to reveal or display the accused’s tattoos
to a witness and to the jury at trial, where the accused’s tattoos are relevant to
the question of the identification of the perpetrator of the offense and where
the trial court has weighed the probative value of such evidence against the
danger of unfair prejudice, efc., pursuant to Rules 401, 402 and 403 of the
West Virginia Rules of Evidence.

The Court noted appellant admitted to driving the car in question but claimed
he did not attempt to hit the near-victims but was simply driving the car back
onto a parking lot in response to a rock thrown through the car’s rear wind-
shield.
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Admissibility (continued)

Balancing test (continued)

State v. Meade, (continued)

Civil cases have allowed the victim to exhibit his injuries (see cases cited in
opinion) but the Court distinguished them in that this criminal case involves
identification of the accused. Numerous other states have allowed physical
displays in criminal cases for the purpose of identification (see cases in
opinion). The probative value outweighed any possible prejudice. No abuse
of discretion.

State v. Phelps, 197 W.Va. 713, 478 S.E.2d 563 (1996) (Per Curiam)

See EVIDENCE Admissibility, Irrelevant evidence, (p. 184) for discussion
of topic.

Battered women’s syndrome

State v. Wyatt, 482 S.E.2d 147 (1996) (Albright, J.)

Appellant was convicted of child abuse and neglect with bodily injury,
malicious assault and murder of a child by failure to provide medical care. It
was undisputed that the child died of shaken baby syndrome; the child had
extensive bruising over his entire body. Appellant testified that she did not
seek medical care earlier because she feared for her safety because of her
abusive relationship with the child’s father.

Appellant’s defense was that she was a victim of “battered women’s
syndrome.” During pre-trial proceedings relating to defense expenses the
judge remarked that he did not “really think there is such a thing.” Defense
counsel nonetheless hired Dr. Lois Veronen, a psychologist. Near the
conclusion of the state’s case, Dr. Veronen testified in camera that appellant
was a victim of battered women’s syndrome which caused her to misperceive
the child’s true state and be unable to conform her actions to law. The trial
court initially refused to admit the testimony but said it would reconsider if
evidence was introduced that the child’s father abused appellant.
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Admissibility (continued)

Battered women’s syndrome (continued)

State v. Wyatt, (continued)

At the end of appellant’s case, the trial court ruled that Dr. Veronen would be
allowed to testify as to appellant’s state of mind but not as to the battered
women’s syndrome per se. Dr. Veronen herself agreed that applying the
syndrome to cases like this one was unusual. Appellant claimed the refused
testimony would have gone to appellant’s intent, a necessary element of the
crimes here. The state contended Dr. Veronen’s testimony was irrelevant,
would not have assisted the trier of fact (Rule 702, Rules of Evidence) and did
not satisfy the Daubert/Wilt tests. Syl. Pts. 3,4 and 6, Gentry v. Mangum, 195
W.Va. 512,466 S.E.2d 171 (1995). The state also contended the trial court’s
ruling is reviewable only for abuse of discretion. State v. LaRock, 196 W.Va.
294, 470 S.E.2d 613 (1996).

The Court was baffled by defense counsel’s failure to offer the testimony even
for limited purposes. Noting that retrial will allow reconsideration of this
issue (reversed on other grounds), the Court found this case distinguishable
from State v. Lambert, 173 W.Va. 60, 312 S.E.2d 31 (1984) wherein the
accused claimed she committed the acts because she feared for her safety.

Further, the Court did not limit State v. DeBerry, 185 W.Va. 512,408 S.E.2d
91 (1991), cert. denied, 502 U.S.984, 112 S.Ct. 592, 116 L.Ed.2d 616 (1991),
regarding absence of intent in prosecutions for neglect or of altering the
standard of proof under W.Va. Code 61-8D-1, et seq.

The Court noted the scientific basis for admitting the testimony should be
established at retrial. Recognizing that battered women’s syndrome is a
particular type of post-traumatic stress disorder, the Court recommended
further development below and hinted that intent may be negated thereby.
(Reversed on other grounds.)

Blood samples

State v. Jarvis, 483 S.E.2d 38 (1996) (Albright, J.)

Appellant was convicted of second-degree murder in the death of his
daughter-in-law. The victim’s clothing was blood stained. By DNA testing
the stains on a jacket were determined to have markers consistent with
appellant and not with the victim. Stains on a pair of jeans were determined
to be the victim’s blood.
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Admissibility (continued)
Blood samples (continued)
State v. Jarvis, (continued)

Appellant’s own blood was apparently sampled. He complained on appeal
that the integrity of the specimen was suspect because it was stored in an
unsecured refrigerator where deputy sheriffs stored food. The testimony
showed the sample was collected by a nurse at a local hospital and put in a
vacuum tubes. The nurse labeled the tubes and put protective seals over the
caps. The seals were intact when the laboratory received them.

Further, the tubes were put into styrofoam boxes after sealing and these boxes
were also sealed. The boxes were put in a cardboard box, which box was
stored in a separate compartment of the sheriff’s refrigerator. Although the

refrigerator stood in an area accessible to the public, the room is kept locked
unless a deputy is present. No error.

Chain of custody

State v. Knuckles, 196 W.Va. 416, 473 S.E.2d 131 (1996) (Per Curiam)

See EVIDENCE Chain of custody, (p. 221) for discussion of topic.

Character of victim
State v. Smith, 481 S.E.2d 747 (1996) (Per Curiam)
See HOMICIDE Self-defense, Character of victim, (p. 294) for discussion of
topic.

Co-conspirator’s statements
State v. Helmick, 495 S.E.2d 262 (1997) (Maynard, J.)
Appellant was convicted of conspiracy to commit murder. At trial, a witness
testified that one of the co-conspirators told him that the co-conspirator had

killed the victim. Because the statement was made after the termination of the
alleged conspiracy appellant claimed error in its admission.
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Admissibility (continued)

Co-conspirator’s statements (continued)

State v. Helmick, (continued)

Syl. pt. 3 - Under Rule 801(d)(2)(E) of the West Virginia Rules of Evidence,
a declaration of a conspirator, made subsequent to the actual commission of
the crime, may be admissible against any co-conspirator if it was made while
the conspirators were still concerned with the concealment of their criminal
conduct or their identity.

Syl. pt. 4 - An error in admitting hearsay evidence is harmless where the same
fact is proved by an eyewitness or other evidence clearly establishes the
defendant’s guilt.

The Court noted that the post-conspiracy statement must still further the aim
of concealing the conspiracy. State v. Daniels, 92 Ohio App.3d 473, 636
N.E.2d 336 (1993) and State v. Anders, 483 S.E.2d 780 (S.C. App. 1997).
The Court found the statement admissible under Rule 804(b)(3). Even if
error, admission of the statement was harmless error here. (See also, Syllabus
Point 1, State v. Maynard, 183 W.Va. 1,393 S.E.2d 221 (1990).

Collateral crimes

State v. Degraw, 470 S.E.2d 215 (1996) (Workman, J.)

Appellant was convicted of first-degree murder. At trial appellant introduced
a videotaped deposition of a psychiatrist. During the tape the prosecution
asked several times about appellant’s past history, inter alia, to wit:

“If there were a history of problems, Doctor, and a
history of being confronted with these problems, with
behavioral problems with criminal activity and the
excuse was always, ‘It was an alcoholic blackout,’
would that not indicate that that’s exactly what it was,
was an excuse----

Appellant objected to the introduction of the questions pursuant to Rule 609;
Rule 404(b) was not cited. The prosecution claims the objection was properly
overruled since the questions were not offered to impeach appellant.
Appellant’s trial counsel turned down the judge’s offer to give a cautionary
instruction.
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Admissibility (continued)

Collateral crimes (continued)

State v. Degraw, (continued)

The Court here refused to consider the error because appellant did not raise
a404(b) objection below. See Rules of Evidence 103(a)(1) (specific grounds
for objection must be given). Also, Leftwich v. Inter-Ocean Casualty Co., 123
W.Va. 577,17 S.E.2d 209 (1941). The Court also refused to call this matter
plain error. See State v. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995). No
erTor.

State v. Hottle, 197 W.Va. 529, 476 S.E.2d 200 (1996) (Per Curiam)

Appellant was convicted of felony-murder, attempted murder, kidnaping,
attempted aggravated robbery and grand larceny. On appeal he complained
of the admission of prejudicial collateral crimes. Testimony was admitted
concerning a car of the type that was stolen; testimony linking a chain of
custody; and an eyewitness testified to seeing a convenience store clerk dead
from a bullet to the head.

The prosecution claimed the evidence was presented to establish the time of
the murders charged. Shell casings from the convenience store killing
matched the pistol used in the murders charged. A limiting instruction was
read to the jury.

Syl. pt. 4 - “When offering evidence under Rule 404(b) of the West Virginia
Rules of Evidence, the prosecution is required to identify the specific purpose
for which the evidence is being offered and the jury must be instructed to limit
its consideration of the evidence to only that purpose. It is not sufficient for
the prosecution or the trial court merely to cite or mention the litany of
possible uses listed in Rule 404(b). The specific and precise purpose for
which the evidence is offered must clearly be shown from the record and that
purpose alone must be told to the jury in the trial court’s instruction.”
Syllabus Point 1, State v. McGinnis, 193 W.Va. 147,455 S.E.2d 516 (1994).

The circuit court held an in camera hearing. When evidence went beyond the
limited scope established, the jury was instructed to disregard it. Both general
charges and the defense’s instructions contained limiting warnings. No error.
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Admissibility (continued)

Collateral crimes (continued)

State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1995) (Cleckley, J.)

See EVIDENCE Admissibility, Prior bad acts, (p. 208) for discussion of
topic.

State v. Phelps, 197 W.Va. 713, 478 S.E.2d 563 (1996) (Per Curiam)

Appellant was convicted of first-degree murder and sentenced to life without
mercy. At the time of the crime appellant had outstanding warrants against
him for kidnaping, sexual assault and malicious wounding. The victim was
lured by appellant’s girlfriend into bed, apparently for the purpose of robbery.
The killing was an especially bloody one, with the victim being stabbed
thirteen times while appellant’s girlfriend watched. Appellant then forced her
to accompany him to Florida in the victim’s vehicle.

The prosecution stated during pretrial evidentiary hearings that motive to
leave West Virginia was shown by the outstanding warrants.

Syl. pt. 1 - “Rulings on the admissibility of evidence are largely within a trial
court’s sound discretion and should not be disturbed unless there has been an
abuse of discretion.” Syl. Pt. 2, State v. Peyatt, 173 W.Va. 317, 315 S.E.2d
574 (1983).

Syl. pt. 2 - “When offering evidence under Rule 404(b) of the West Virginia
Rules of Evidence, the prosecution is required to identify the specific purpose
for which the evidence is being offered and the jury must be instructed to limit
its consideration of the evidence to only that purpose. It is not sufficient for
the prosecution or the trial court merely to cite or mention the litany of
possible uses listed in Rule 404(b). The specific and precise purpose for
which the evidence is offered must clearly be shown from the record and that
purpose alone must be told to the jury in the trial court’s instruction.”
Syllabus Pt. 1, State v. McGinnis, 193 W.Va. 147, 455 S.E.2d 516 (1994).
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Admissibility (continued)

Collateral crimes (continued)

State v. Phelps, (continued)

Syl. pt. 3 - “Where an offer of evidence is made under Rule 404(b) of the
West Virginia Rules of Evidence, the trial court, pursuant to Rule 104(a) of
the West Virginia Rules of Evidence, is to determine its admissibility. Before
admitting the evidence, the trial court should conduct an in camera hearing as
stated in State v. Dolin, 176 W.Va. 688, 347 S.E.2d 208 (1986). After hearing
the evidence and arguments of counsel, the trial court must be satisfied by a
preponderance of the evidence that the acts or conduct occurred and that the
defendant committed the acts. If the trial court does not find by a
preponderance of the evidence that the acts or conduct was committed or that
the defendant was the actor, the evidence should be excluded under Rule
404(b). If a sufficient showing has been made, the trial court must then
determine the relevancy of the evidence under Rules 401 and 402 of the West
Virginia Rules of Evidence and conduct the balancing required under Rule
403 of the West Virginia Rules of Evidence. If the trial court is then satisfied
that the Rule 404(b) evidence is admissible, it should instruct the jury on the
limited purpose for which such evidence has been admitted. A limiting
instruction should be given at the time the evidence is offered, and we
recommend that it be repeated in the trial court’s general charge to the jury at
the conclusion of the evidence.” Syllabus Pt. 2, State v. McGinnis, 193 W.Va.
147,455 S.E.2d 516 (1994).

(See McGinnis, supra, for six steps necessary to admit collateral crime
evidence.) The Court found the trial court did hold a hearing out of the jury’s
hearing and perform a balancing test to determine admissibility. No error.

State v. Rahman, 483 S.E.2d 273 (1996) (Workman, J.)

Appellant was convicted of possession of heroin with intent to deliver. The
prosecution asked on cross-examination whether appellant had sold heroin
before. Following objection, no more questions were asked.

The Court rejected the prosecution’s attempt to justify the question as an
attempt to impeach appellant. See Rule 609(a)(1) West Virginia Rules of
Evidence (....”evidence that the accused has been convicted of a crime shall
be admitted but only if the crime involved perjury or false swearing.”) The
questions was improper under Rule 404(b). See also State v. Thomas, 157
W.Va. 640, 203 S.E.2d 445 (1974).
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Admissibility (continued)

Collateral crimes (continued)

State v. Rahman, (continued)

Syl. pt. 4 - “Where improper evidence of a nonconstitutional nature is
introduced by the State in a criminal trial, the test to determine if the error is
harmless is: (1) the inadmissible evidence must be removed from the State’s
case and a determination made as to whether the remaining evidence is
sufficient to convince impartial minds of the defendant’s guilt beyond a
reasonable doubt; (2) if the remaining evidence is found to be insufficient, the
error is not harmless; (3) if the remaining evidence is sufficient to support the
conviction, an analysis must then be made to determine whether the error had
any prejudicial effect on the jury.” Syl. Pt. 2, State v. Atkins, 163 W.Va. 502,
261 S.E.2d 55 (1979), cert. denied, 445 U.S. 904 (1980).

The Court found the question harmless error.

State v. Williams, 480 S.E.2d 162 (1996) (Per Curiam)

Appellant was convicted of possession of a controlled substance with intent
to deliver. Testimony was allowed into evidence that appellant had
possession of the same substance long before the arrest in this case. Appellant
was said to have given and sold tablets of the substance. Further, he told
others that he received the tablets through the mail from his sister. The arrest
was made pursuant to a package of the tablets sent by appellant’s sister.
Limiting instructions were given that the evidence could be considered only
for the purpose of showing motive, intent, plan, knowledge, or control over
the substance or lack of accident.

Syl. pt. 1 - “When offering evidence under Rule 404(b) of the West Virginia
Rules of Evidence, the prosecution is required to identify the specific purpose
for which the evidence is being offered and the jury must be instructed to limit
its consideration of the evidence to only that purpose. It is not sufficient for
the prosecution or the trial court merely to cite or mention the litany of
possible uses listed in Rule 404(b). The specific and precise purpose for
which the evidence is offered must clearly be shown from the record and that
purpose alone must be told to the jury in the trial court’s instruction.” Syl. pt.
1, State v. McGinnis, 193 W.Va. 147, 455 S.E.2d 516 (1994).
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Admissibility (continued)

Collateral crimes (continued)

State v. Williams, (continued)

Syl. pt. 2 - “Where an offer of evidence is made under Rule 404(b) of the
West Virginia Rules of Evidence, the trial court, pursuant to Rule 104(a) of
the West Virginia Rules of Evidence, is to determine its admissibility. Before
admitting the evidence, the trial court should conduct an in camera hearing as
stated in State v. Dolin, 176 W.Va. 688, 347 S.E.2d 208 (1986). After hearing
the evidence and arguments of counsel, the trial court must be satisfied by a
preponderance of the evidence that the acts or conduct occurred and that the
defendant committed the acts. If the trial court does not find by a
preponderance of the evidence that the acts or conduct was committed or that
the defendant was the actor, the evidence should be excluded under Rule
404(b). If a sufficient showing has been made, the trial court must then
determine the relevancy of the evidence under Rules 401 and 402 of the West
Virginia Rules of Evidence and conduct the balancing required under Rule
403 of the West Virginia Rules of Evidence. If the trial court is then satisfied
that the Rule 404(b) evidence is admissible, it should instruct the jury on the
limited purpose for which such evidence has been admitted. A limiting
instruction should be given at the time the evidence is offered, and we
recommend that it be repeated in the trial court’s general charge to the jury at
the conclusion of the evidence.” Syl. pt. 2, State v. McGinnis, 193 W.Va. 147,
455 S.E.2d 516 (1994).

Syl. pt. 3 - “A criminal defendant challenging the sufficiency of the evidence
to support a conviction takes on a heavy burden. An appellate court must
review all the evidence, whether direct or circumstantial, in the light most
favorable to the prosecution and must credit all inferences and credibility
assessments that the jury might have drawn in favor of the prosecution. The
evidence need not be inconsistent with every conclusion save that of guilt so
long as the jury can find guilt beyond a reasonable doubt. Credibility
determinations are for a jury and not an appellate court. Finally, a jury verdict
should be set aside only when the record contains no evidence, regardless of
how it is weighed, from which the jury could find guilt beyond a reasonable
doubt. To the extent that our prior cases are inconsistent, they are expressly
overruled.” Syl. Pt. 3, State v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163
(1995).
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Admissibility (continued)

Collateral crimes (continued)

State v. Williams, (continued)

The general standard of review is abuse of discretion. The trial court should
make a finding that the acts occurred; the court then reviews de novo whether
the trial court found the evidence admissible for a legitimate purpose; finally,
the judgment of whether the evidence is more probative than prejudicial is
reviewed for abuse of discretion. State v. LaRock, 196 W.Va.294,470 S.E.2d
613 (1996).

Here, no “shotgunning” of collateral evidence occurred as in McGinnis, supra.
The circumstances here were not sufficiently detrimental to appellant to
justify exclusion. No error.

Confessions

State ex rel. Wimmer v. Trent, 487 S.E.2d 302 (1997) (Per Curiam)

See INEFFECTIVE ASSISTANCE Standard for, (p. 316) for discussion of
topic.

State v. Boxley, 496 S.E.2d 242 (1997) (Per Curiam)

Appellant was convicted of murder one, without mercy. The murder occurred
some time around 8:00 a.m. Police were called and that afternoon went to
appellant’s house to arrest him. Appellant was given his Miranda rights at
2:45 p.m. at approximately 3:55 p.m. appellant gave a signed statement in
which he stated he remembered being at the crime scene, awaking to find his
money missing and that he started “swinging the knife.”

He claimed that he did not remember anything after that; police fingerprinted
and photographed him. While walking to the magistrate, at approximately
6:00 p.m., appellant told TV reporters that he committed the murder. All of
appellant’s statements, including a videotape of appellant’s comments, were
admitted to evidence.
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Admissibility (continued)

Confessions (continued)

State v. Boxley, (continued)

Syl. pt. 1- “This Court is constitutionally obligated to give plenary,
independent, and de novo review to the ultimate question of whether a
particular confession is voluntary and whether the lower court applied the
correct legal standard in making its determination. The holdings of prior West
Virginia cases suggesting deference in this area continue, but that deference
is limited to factual findings as opposed to legal conclusions.” Syl. pt. 2, State
v. Farley, 192 W.Va. 247, 452 S.E.2d 50 (1994).

Syl. pt. 2 - “Ordinarily the delay in taking an accused who is under arrest to
amagistrate after a confession has been obtained from him does not vitiate the
confession under our prompt presentment rule.” Syl. pt. 4, State v. Humphrey,
177 W.Va. 264, 351 S.E.2d 613 (1986).

Syl. pt. 3 - “The function of an appellate court when reviewing the sufficiency
of the evidence to support a criminal conviction is to examine the evidence
admitted at trial to determine whether such evidence, if believed, is sufficient
to convince a reasonable person of the defendant’s guilt beyond a reasonable
doubt. Thus, the relevant inquiry is whether, after viewing the evidence in the
light most favorable to the prosecution, any rational trier of fact could have
found the essential elements of the crime proved beyond a reasonable doubt.”
Syl. pt. 1, State v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163 (1995).

Syl. pt. 4 - “A criminal defendant challenging the sufficiency of the evidence
to support a conviction takes on a heavy burden. An appellate court must
review all the evidence, whether direct or circumstantial, in the light most
favorable to the prosecution and must credit all inferences and credibility
assessments that the jury might have drawn in favor of the prosecution. The
evidence need not be inconsistent with every conclusion save that of guilt so
long as the jury can find guilt beyond a reasonable doubt. Credibility
determinations are for a jury and not an appellate court. Finally, a jury verdict
should be set aside only when the record contains no evidence, regardless of
how it is weighed, from which the jury could find guilt beyond a reasonable
doubt. To the extent that our prior cases are inconsistent, they are expressly
overruled.” Syl. pt. 3, State v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163
(1995).

The Court noted appellant signed a waiver of his rights prior to giving his
signed statement. Further, no evidence of police misconduct or coercion was
introduced.
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Admissibility (continued)

Confessions (continued)

State v. Boxley, (continued)

As to the delay in presentation before a magistrate, the Court found it
reasonable in that some of the time was consumed in transportation from
appellant’s house to the police station and completing paper work upon
arrival. Further, appellant was questioned about an unrelated crime which he
had witnessed.

The Court dismissed summarily appellant’s claims that exculpatory evidence
was withheld until the second day of trial. Appellant failed to show the items
at issue were exculpatory.

Also, the Court ruled that the trial court’s failure to read the word “anger” in
the instruction on voluntary manslaughter was not an abuse of discretion; and
that the evidence was sufficient convict him. No error.

State v. Bradford, 484 S.E.2d 221 (1997) (Maynard, J.)

See SELF-INCRIMINATION/STATEMENTS BY DEFENDANT Confes-
sions, Admissibility, (p. 513) for discussion of topic.

State v. Lopez, 476 S.E.2d 227 (1996) (Per Curiam)

See SELF-INCRIMINATING/STATEMENTS BY DEFENDANT Confes-
sions, Voluntariness, (p. 517) for discussion of topic.

State v. McKenzie, 197 W.Va. 429, 475 S.E.2d 521 (1996) (Per Curiam)
See SELF-INCRIMINATION/STATEMENTS BY DEFENDANT Confes-
sions, Admissibility, (p. 515) for discussion of topic.

State v. Potter, 478 S.E.2d 742 (1996) (Cleckley, J.)

See SELF-INCRIMINATION/STATEMENTS BY DEFENDANT Confes-
sions, Voluntariness, (p. 518) for discussion of topic.
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Admissibility (continued)

Confessions (continued)

State v. Strock, 495 S.E.2d 561 (1997) (Per Curiam)

Appellant was convicted of public intoxication, DUI, driving while his license
was revoked and knowingly providing false information to a police officer.
He had gone to magistrate court to bail his brother out of jail; while he was
there, a state police trooper, who knew appellant’s sister-in-law had reported
a stolen vehicle, asked appellant how he had gotten to the magistrate’s office.

Appellant, who claimed he had not driven a vehicle, nonetheless surrendered
the keys to the stolen vehicle. Appellant said he wanted to change his story
and the trooper told him he did not have to say anything. Before the trooper
could give him Miranda warnings, appellant confessed he had driven the car
to the magistrate’s office.

Following appellant’s conviction in magistrate court, he appealed to circuit
court. Appellant’s attorney did not move to strike appellant’s statements
during pre-trial, nor did he object to the trooper’s testimony at trial. At the
conclusion of testimony, counsel moved to strike; the trial court deferred and
counsel renewed the motion at the conclusion of trial. Neither motion was
ruled upon.

Syl. pt. 1 - “The following must be raised prior to trial: . . . (3) Motions to
suppress evidence unless the grounds are not known to the defendant prior to
trial . . .” Part, Rule 12(b), West Virginia Rules of Criminal Procedure.

Syl. pt. 2 - “A criminal defendant challenging the sufficiency of the evidence
to a support a conviction takes on a heavy burden. An appellate court must
review all the evidence, whether direct or circumstantial, in the light most
favorable to the prosecution and must credit all inferences and credibility
assessments that the jury might have drawn in favor of the prosecution. . . .
Credibility determinations are for a jury and not an appellate court. Finally,
a jury verdict should be set aside only when the record contains no evidence,
regardless of how it is weighted, from which the jury could find guilt beyond
areasonable doubt.” Part, Syllabus Point 3, State v. Guthrie, 194 W.Va. 657,
461 S.E.2d 163 (1995).

The Court found appellant’s failure to raise suppression issues before trial
amounted to a waiver. Further, the Court summarily dismissed appellant’s
claims regarding sufficiency of the evidence. No error.
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Admissibility (continued)

Confessions of accomplice

State ex rel. Jones v. Trent, 490 S.E.2d 357 (1997) (Per Curiam)

Petitioner sought a writ of habeas corpus in connection with the revocation of
his probation. Following petitioner’s conviction of burglary and subsequent
probation, the Kanawha County Adult Probation Department moved for
revocation based on petitioner’s failure to meet with his probation officer and
aseries of robberies and other criminal acts allegedly committed by petitioner.

Notice of eleven probation violations was provided to petitioner. During the
hearing a Sheriff’s Detective related what a Shawn Hartleroad said about the
robberies; Hartleroad was subpoenaed but was refused to testify, invoking his
right against self-incrimination. Hartleroad’s statement clearly implicated
respondent.

Appellant claimed the detective’s statement should not have been admitted in
that it was uncorroborated hearsay.

Syl. pt. 1 - ““A confession of an accomplice which inculpates the accused is
presumptively unreliable. Where the accomplice is unavailable for cross-
examination, the admission of the confession, absent sufficient independent
‘indica of reliability’ to rebut the presumption of unreliability, violates the
Sixth Amendment right of confrontation.” Syl. Pt. 2, State v. Mullens, 179
W.Va. 567, 371 S.E.2d 64 (1988).” Syl. Pt. 1, State v. Marcum, 182 W .Va.
104, 386 S.E.2d 117 (1989).

Syl. pt. 2 - “The final revocation proceeding required by the due process
clause of the Fourteenth Amendment and necessitated by W.Va. Code, 62-12-
10, as amended, must accord an accused with the following requisite minimal
procedural protections: (1) written notice of the claimed violations of
probation; (2) disclosure to the probationer of evidence against him; (3)
opportunity to be heard in person and to present witnesses and documentary
evidence; (4) the right to confront and cross-examine witnesses (unless the
hearing officer specifically finds good cause for not allowing confrontation);
(5) a ‘neutral and detached’ hearing officer; (6) a written statement by the fact
finders as to the evidence relied upon and reasons for revocation of
probation.” Syl. Pt. 12, Louk v. Haynes, 159 W.Va. 482, 223 S.E.2d 780
(1976).

Syl. pt. 3 - “Where a probation violation is contested, the State must establish
the violation by a clear preponderance of the evidence.” Syl. Pt. 4, Sigman v.
Whyte, 165 W.Va. 356, 268 S.E.2d 603 (1980).



EVIDENCE
Admissibility (continued)

Confessions of accomplice (continued)
State ex rel. Jones v. Trent, (continued)
The Court found Hartleroad was an unavailable witness. Further, the Court
distinguished the higher reliability required of statements admitted in an initial
trial versus the requirement of reliability sufficient for admission in a
probation revocation hearing. W.Va. Code 62-12-10. See Louk v. Haynes,
159 W.Va. 482,223 S.E.2d 780 (1976); cf. In re Anthony Ray Mc.,200 W.Va.
312, 489 S.E.2d 289 (1997).
Here, the Court found that sufficient reliability had been established and no
due process violations occurred. Writ denied.

Corroborative testimony as to victim’s statements
State v. Quinn, 490 S.E.2d 34 (1997) (Starcher, J.)
See EVIDENCE Rape shield, Victim’s statements about unrelated offense,
(p. 243) for discussion of topic.

Decedent’s communication with divorce lawyer
State v. Jarvis, 483 S.E.2d 38 (1996) (Albright, J.)
See PRIVILEGES Attorney-client privilege, Divorce attorney as witness, (p.
454) for discussion of topic.

Decedent’s lawyer’s testimony

State v. Jarvis, 483 S.E.2d 38 (1996) (Albright, J.)

See PRIVILEGES Attorney-client privilege, Divorce attorney as witness, (p.
454) for discussion of topic.
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Admissibility (continued)

Defendant’s mental condition before and after offense

State v. Lockhart, 490 S.E.2d 298 (1997) (Per Curiam)

See INSANITY Test for, (p. 323) for discussion of topic.

Discretion of court

State v. Broughton, 470 S.E.2d 413 (1996) (Workman, J.)

Appellant was convicted of delivery of cocaine and marijuana; and conspiracy
to deliver marijuana. While police were monitoring an apartment leased to a
Catherine Lohmeyer, police apprehended a Robert Kaetzel with marijuana and
cocaine in his possession. Kaetzel agreed to be an informant in exchange for
not being charged.

Kaetzel reentered the apartment and purchased drugs from appellant with
marked money; a Lee Townsley gave Kaetzel marijuana. Upon his exiting the
apartment, police chased appellant approximately 200 yards, finding on his
person a check endorsed to appellant by Lee Townsley. A police dog later
discovered marked money near where appellant was apprehended.

Appellant contended on appeal that the marked money should not have been
admitted because a proper foundation was not laid nor was the money
relevant. Specifically, appellant objected to the lack of showing that the dog
was reliable, nor that the trail upon which the dog was put provided a
reasonable assurance of identification.

Testimony at trial showed the dog was unable to track appellant’s actual route
of flight. The dog was led on a search in a circular pattern from the point of
apprehension.

Syl. pt. 1 - ““Rulings on the admissibility of evidence are largely within a trial
court’s sound discretion and should not be disturbed unless there has been an
abuse of discretion.” State v. Louk, 171 W.Va. 639, [643,] 301 S.E.2d 596,
599 (1983).” Syl. Pt. 2, State v. Peyatt, 173 W.Va. 317, 315 S.E.2d 574
(1983).

The Court found no abuse of discretion here. The marked money was found
by a trained police dog 35 to 40 feet of the point of apprehension and within
hours of it.
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Admissibility (continued)

Discretion of court (continued)

DNA

State v. Broughton, (continued)

Testimony established a nexus between appellant and the money. Issues as
to the training of the dog, qualifications of the handler and passage of time
between apprehension and recovery of the money go to the weight properly
given, not to the admissibility of the evidence.

State v. Phelps, 197 W.Va. 713, 478 S.E.2d 563 (1996) (Per Curiam)

See EVIDENCE Admissibility, Collateral crimes, (p. 184) for discussion of
topic.

State v. Jarvis, 483 S.E.2d 38 (1996) (Albright, J.)

See EVIDENCE DNA, Admissibility when sample unavailable, (p. 225) for
discussion of topic.

DUI conviction in another State

State ex rel. Conley v. Hill, 487 S.E.2d 344 (1997) (Workman, C.J.)

See EVIDENCE DUI, Committed in another State, (p. 226) for discussion of
topic.

Expert opinion

State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1996) (Cleckley, J.)

Appellant was convicted of first-degree murder in the death of his infant son.
At trial appellant claimed he was suffering from “diminished capacity” and
was unable to form the requisite intent and premeditation.
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Admissibility (continued)

Expert opinion (continued)

State v. LaRock, (continued)

A clinical psychologist testified that appellant had “a delusional thinking
system, which means he thinks things that other people don’t think that are
not grounded in fact.” Further, he said appellant may be “psychotic” and “not
in touch with reality.” At the time of the killing “it is possible that (he) could
have lost control to the point that he didn’t even know what he was doing
until after he did it.”

Upon objection, this latter opinion was struck. In vouching the record, the
psychologist noted that “there’s nothing in the records from Dr. Adamski or
any other interview that said that (he) had the intent at that time either
premeditatedly or with malice to kill his child.” On cross-examination the
psychologist noted that neither was there an indication appellant suffered
“delusional thinking or hallucinations” commanding him to kill his son.

The state’s psychiatrist, Dr. Adamski, testified that appellant was fit to stand
trial, able to understand the wrongfulness of his acts and capable of acting
lawfully. He diagnosed appellant as “schizotypal personality disorder” but
able to control his rage.

(1) Appellant claimed the excluded testimony was relevant to his defense of
diminished capacity and wrongfully excluded. He claimed it showed a
“delusional thinking system” and afforded the jury assistance in determining
his intent.

The Court found Rule 702 allowing for expert testimony if the witness
qualifies and if the testimony “will assist the trier of fact to understand the
evidence or to determine a factin issue.” The review of whether a trial court’s
decision to admit the testimony is for abuse of discretion. Gentryv. Mangum,
195 W.Va. 512,466 S.E.2d 171, 179 (1995); Board of Ed. v. Zando, Martin
& Milstead, Inc., 182 W.Va. 597, 612, 390 S.E.2d 796, 811 (1990); Rozas v.
Rozas, 176 W.Va. 235, 240, 342 S.E.2d 201, 206 (1986). Evidence which is
no more than more speculation is not admissible. Gentry, 466 S.E.2d at 186
(1995). No error in excluding.
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Admissibility (continued)

Failure to object

State v. Bradford, 484 S.E.2d 221 (1997) (Maynard, J.)

See PROSECUTING ATTORNEY Conduct at trial, Reference to appellant’s
foul language, (p. 472) for discussion of topic.

State v. Meade, 474 S.E.2d 481 (1996) (McHugh, C.J.)

Appellant was convicted of attempted first-degree murder. After being forced
to display his tattoos at trial, appellant failed to appear at the next day of trial.
Although the court revoked bond and issued a capias, appellant voluntarily
appeared three days later and trial resumed. The court allowed testimony
regarding appellant’s flight. A subsequent jury instruction cautioned the jury
to consider flight with care since “such evidence has only a slight tendency to
prove guilt.”

Syl. pt. 3 - “In certain circumstances evidence of the flight of the defendant
will be admissible in a criminal trial as evidence of the defendant’s guilty
conscience or knowledge. Prior to admitting such evidence, however, the trial
judge, upon request by either the State or the defendant, should hold an in
camera hearing to determine whether the probative value of such evidence
outweighs its possible prejudicial effect.” Syl. pt. 6, State v. Payne, 167
W.Va. 252,280 S.E.2d 72 (1981).

The Court noted the trial court conducted an in camera hearing and weighed
the probative and prejudicial effects. Further, the jury was allowed to hear
appellant’s explanation at trial. No error.

Gruesome photographs

State v. Bradford, 484 S.E.2d 221 (1997) (Maynard, J.)

See PROSECUTING ATTORNEY Conduct at trial, Reference to appellant’s
foul language, (p. 472) for discussion of topic.



EVIDENCE

Admissibility (continued)

Gruesome photographs (continued)

State v. Lopez, 476 S.E.2d 227 (1996) (Per Curiam)

Appellant was convicted of felony murder. At trial the court allowed into
evidence a photograph of a fireman and another person loading the victim’s
burned body onto a stretcher. Although the victim was only a small part of
the photograph, his body was badly burned, with fragments of clothing
hanging from it.

Syl. pt. 3 - “The West Virginia Rules of Evidence remain the paramount
authority in determining the admissibility of evidence in circuit courts. These
rules constitute more than a mere refinement of common law evidentiary
rules, they are a comprehensive reformulation of them.” Syllabus point 7,
State v. Derr, 192 W.Va. 165, 451 S.E.2d 731 (1994).

Syl. pt. 4 - “The admissibility of photographs over a gruesome objection must
be determined on a case-by-case basis pursuant to Rules 401 through 403 of
the West Virginia Rules of Evidence.” Syllabus point 8, State v. Derr, 192
W.Va. 165, 451 S.E.2d 731 (1994).

Noting that State v. Rowe, 163 W.Va. 593, 259 S.E.2d 26 (1970) was
expressly overruled by Derr, supra, the Court ducked this issue because the
conviction was reversed and remanded on other grounds.

Hearsay

In the Interest of Anthony Ray Mc., 489 S.E.2d 289 (1997) (Davis, J.)

Appellant, then sixteen years old, was charged with delinquency in an
intentional killing. The circuit court allowed transfer to adult jurisdiction.

At the transfer hearing, the circuit court allowed testimony from a William
Smith who refused to testify based on his privilege against self-incrimination.
Finding Mr. Smith to be an unavailable witness, the court allowed
introduction into evidence of a written statement previously given.

Appellant claimed admission of the statement violated Rule 804(b)(3) of the
Rules of Evidence and W.Va. Const. Art. 111, §14, the right to confront one’s
accuser. See State v. Mason, 194 W.Va. 221, 460 S.E.2d 36 (1995).
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Admissibility (continued)

Hearsay (continued)

In the Interest of Anthony Ray Mc., (continued)

Syl. pt. 1 - ““Where the findings of fact and conclusions of law justifying an
order transferring a juvenile proceeding to the criminal jurisdiction of the
circuit court are clearly wrong or against the plain preponderance of the
evidence, such findings of fact and conclusions of law must be reversed.
W.Va. Code, 49-5-10(a) [1977] [now, 49-5-10(e) [1996]].” Syl. pt. 1, State v.
Bannister, 162 W.Va. 447,250 S.E.2d 53 (1978).” Syl. Pt. 1, In the Interest
of HJ.D., 180 W.Va. 105, 375 S.E.2d 576 (1988).

Syl. pt. 2 - “When ruling upon the admission of a narrative under Rule
804(b)(3) of the West Virginia Rules of Evidence, a trial court must break
down the narrative and determine the separate admissibility of each single
declaration or remark. This exercise is a fact-intensive inquiry that requires
careful examination of all the circumstances surrounding the criminal activity
involved.” Syl. Pt. 7, State v. Mason, 194 W.Va. 221,460 S.E.2d 36 (1995).

Syl. pt. 3 - “To satisfy the admissibility requirements under Rule 804(b)(3) of
the West Virginia Rules of Evidence, a trial court must determine: (a) The
existence of each separate statement in the narrative; (b) whether each
statement was against the penal interest of the declarant; (c) whether
corroborating circumstances exist indicating the trustworthiness of the
statement; and (d) whether the declarant is unavailable.” Syl. Pt. 8, State v.
Mason, 194 W.Va. 221, 460 S.E.2d 36 (1995).

Syl. pt. 4 - A declarant’s self-serving collateral statements and neutral
collateral statements are not admissible into evidence under the against penal
interest exception of Rule 804(b)(3) of the West Virginia Rules of Evidence.

Syl. pt. 5 - When circuit courts are confronted with a Rule 804(b)(3) against
penal interest unavailability issue, involving a declarant seeking to invoke the
privilege against self-incrimination, they should follow a three step procedure
in determining whether and to what extent the privilege may be invoked: (a)
determine whether questions are facially self-incriminating, (b) determine
whether the witness proved non-facially self-incriminating questions were in
fact self-incriminating, and (c) determine whether the witness established
unavailability.
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Admissibility (continued)

Hearsay (continued)

In the Interest of Anthony Ray Mc., (continued)

Syl. pt. 6 - To determine whether questions are facially self-incriminating, the
following must occur: (a) the court must have previously determined the
existence of self-inculpatory statements by the witness, (b) the party seeking
to question the witness must be allowed to pose relevant individual questions
to the witness, (c) before the witness responds in any way to each question,
the court must sua sponte make a determination as to whether each question
is facially self-incriminating, and (d) if a question is facially self-incriminating
the witness may not be compelled to answer the question absent a grant of
immunity from prosecution by the court.

Syl. pt. 7 - To determine wether the witness proved non-facially self-
incriminating questions were in fact self-incriminating, the following must
occur: (a) if the court determines that a particular relevant question is not
facially self-incriminating, the witness or counsel for the witness must be
permitted a reasonable opportunity to attempt to show the manner in which
the question, if answered, is self-incriminating, (b) if the witness or counsel
for the witness establishes by satisfactory proof that answering a non-facially
self-incriminating question leads to self-incrimination, then the court cannot
compel and answer, absent a grant of immunity from prosecution by the court,
(c) if the witness fails to prove by satisfactory proof that answering a non-
facially self-incriminating question would in fact be self-incriminating, the
witness must answer the question.

Syl. pt. 8 - To determine whether the witness established unavailability, the
court must make an independent determination of whether, as a result of the
questioning, the witness established his or her unavailability or the purpose
of admitting the previously determined self-inculpatory statements.

Syl. pt. 9 - “The two central requirements for admission of extrajudicial
testimony under the Confrontation Clause contained in the Sixth Amendment
of the United States Constitution [and W.Va. Const. Art. IllI, §14] are: (1)
demonstrating the unavailability of the witness to testify; and (2) proving the
reliability of the witness’s out-of-court statement.” Syl. Pt. 2, State v. James
Edward S., 184 W.Va. 408, 400 S.E.2d 843 (1990).
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Admissibility (continued)

Hearsay (continued)

In the Interest of Anthony Ray Mc., (continued)

Syl. pt. 10 - Circumstances that trigger a Confrontation Clause inquiry, when
admission of a self-inculpatory statement under Rule 804(b)(3) is based solely
upon a declarant’s unavailability due to an assertion of the privilege against
self-incrimination, include: (a) declarant refused outright to answer questions
that a court has determined are non-facially self-incriminating, or (b) declarant
refused to answer non-facially self-incriminating questions after failing to
prove to the court that the questions are self-incriminating, or (c) declarant
refused to answer facially self-incriminating questions after being granted
immunity from prosecution, or (d) declarant refused to answer non-facially
self-incriminating questions that were proven to be self-incriminating, but the
declarant was granted immunity to answer them. In such instances, an
independent Confrontation Cause inquiry is necessary and must be reflected
in the record as having been occurred.

Syl. pt. 11 - If a declarant is determined to be unavailable under the penal
interest exception of Rule 804(b)(3) merely because he or she refused to
answer answerable questions, the Confrontation Clause inquiry into
unavailability is necessary. In this situation alone, in order for a declarant to
be deemed constitutionally unavailable, the prosecutor must affirmatively
show that the declarant was granted immunity from prosecution by the court.
If the prosecutor fails to establish a grant of immunity was made, the declarant
is available within the meaning of the Confrontation Clause.

Syl. pt. 12 - If a declarant is determined to be unavailable under the penal
interest exception of Rule 804(b)(3) because he or she refused to answer
answerable questions, then an independent Confrontation Clause inquiry into
reliability is necessary.

Syl. pt. 13 - “The burden is squarely upon the prosecution to establish the
challenged evidence is so trustworthy that adversarial testing would add little
to its reliability. Furthermore, unless an affirmative reason arising from the
circumstances in which the statement was made provides a basis for rebutting
the presumption that a hearsay statement is not worthy of reliance at trial, the
Confrontation Clause requires exclusion of the out-of-court statement.” Syl.
Pt. 9, in part, State v. Mason, 194 W.Va. 221, 460 S.E.2d 36 (1995).

The Court noted that both the hearsay rule and the right of confrontation seek
to ensure the ability to confront one’s accusers. However, a statement can be
admissible under a hearsay exception and still violate the right to confront.
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Admissibility (continued)

Hearsay (continued)

In the Interest of Anthony Ray Mc., (continued)

Here, the trial court did not even analyze whether the witness could properly
invoke the right against self-incrimination. Further, the Court found that the
circuit court did not analyze the out-of-court statement so as to determine
what parts were self-inculpatory and therefore admissible. Clearly, the
prosecution did not meet its burden of showing sufficient reliability to justify
admission. See Mason, supra. Reversed and remanded.

State v. Browning, 485 S.E.2d 1 (1997) (Maynard, J.)

See APPEAL Failure to preserve, (p. 50) for discussion of topic.

State v. Browning, 485 S.E.2d 1 (1997) (Maynard, J.)

Appellant was convicted of first-degree murder in the shooting of her ex-
boyfriend. At trial the victim’s brother testified concerning a conversation
between the victim and the victim’s brother several weeks before the shooting.
While examining a firearm, the victim told his brother that he had bought a
smaller firearm for appellant and she “carried it with her all the time.”

Appellant claimed the statement should not have been admitted because it
violated her right to confront her accuser under the Sixth Amendment; and
because it violated Rule 402 and 403 of the W.Va. Rules of Evidence
regarding relevancy. The statement and appellant’s silence were admitted
under Rule 801(d)(2)(B) as a statement against interest (and therefore not
hearsay).

Syl. pt. 3 - When a party adopts a statement by silence, in order to be
admissible, the statement does not have to be accusatory or against the party’s
interest at the time it was made, but one that would naturally call for a reply
if the truth of the statement was not intended to be admitted.
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Admissibility (continued)

Hearsay (continued)

State v. Browning, (continued)

The Court noted that silence can be agreement only where the person
understood the statement and had an opportunity to speak. Reall v. Deiriggi,
127 W.Va. 662, 34 S.E.2d 253 (1945). Here, appellant had personal
knowledge of the statement’s truth, and had an opportunity to deny the
statement but remained silent. The Court found appellant’s silence to be “an
adoptive admission” under Rule 801(d)(2)(B). Further, the Court found
relevance in that the statement and consequent silence were admitted to
challenge appellant’s testimony that she did not carry a gun. No error.

State v. Phelps, 197 W.Va. 713, 478 S.E.2d 563 (1996) (Per Curiam)

Appellant was convicted of first-degree murder without mercy. He com-
plained that testimony of law enforcement officers was hearsay. The officers’
testimony related to matters learned during the course of their investigations
and was offered to “explain previous conduct” by the officers.

The Court held the evidence was not hearsay. It was offered to explain
previous conduct. State v. Maynard, 183 W.Va. 1, 393 S.E.2d 221 (1990).
Further the evidence must be relevant pursuant to Rules 401 through 403 of
the Rules of Evidence.

In Maynard, supra, the Court found the truth of the matters asserted was not
at issue but rather the reasons for including appellant’s photo in a photo array.
There, however, the testimony was rejected because the issue of why appellant
became a suspect was not at issue. Here, the testimony was relevant in that
it related to how police were able to track a call from Florida charged to the
victim’s credit card; and to the identity of the person taking the call; and to
other purchases on the victim’s credit cards. Even were the evidence
erroneously admitted the Court found it to be harmless error.
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Admissibility (continued)

Identification in court

State v. Taylor, 490 S.E.2d 748 (1997) (Per Curiam)

Appellant was convicted of aggravated robbery of a supermarket. Four store
employees were shown a photo array which included appellant’s photo. One
of those arrays was lost prior to trial. Two of the employees saw appellant as
he was taken to magistrate court prior to trial. All four identified appellant at
trial.

Appellant claimed the prejudicial effect of his being seen on the way to
magistrate court, the lost photo array and the lack of a sufficiently reliable
independent basis for the in-court identification require reversal.

Syl. pt. 1 - “In determining whether an out-of-court identification of a
defendant is so tainted as to require suppression of an in-court identification
a court must look to the totality of the circumstances and determine whether
the identification was reliable, even though the confrontation procedure was
suggestive, with due regard given to such factors as the opportunity of the
witness to view the criminal at the time of the crime, the witness’ degree of
attention, the accuracy of the witness’ prior description of the criminal, the
level of certainty demonstrated by the witness at the confrontation, and the
length of time between the crime and the confrontation.” Syllabus Point 3,
State v. Casdorph, 159 W.Va. 909, 230 S.E.2d 476 (1976).

The Court found that other witnesses corroborated the witness’ identification;
that all gave a similar description of the perpetrator; all witnesses were sure
of their identification; and the length of time between the crime and the trial
was relatively short. Sufficient independent reliability was shown. Further,
the lost photo array was not prejudicial under these circumstances. Cf. State
v. Pratt, 161 W.Va. 530, 244 S.E.2d 227 (1978); State v. Gravely, 171 W.Va.
428,299 S.E.2d 375 (1982).

Finally, the out of court viewing of appellant on the way to magistrate court
was harmless where other witnesses also made positive identifications. State
v. Sheppard, 172 W.Va. 656, 310 S.E.2d 173 (1983). No error.

State v. Taylor, 490 S.E.2d 748 (1997) (Per Curiam)

See EVIDENCE Admissibility, Identification in court, (p. 204) for discussion
of topic.
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Admissibility (continued)
Immaterial evidence
State v. Lockhart, 490 S.E.2d 298 (1997) (Per Curiam)

See INSANITY Test for, (p. 323) for discussion of topic.

Impeachment evidence
State v. Rahman, 483 S.E.2d 273 (1996) (Workman, J.)

See EVIDENCE Impeachment, Criminal conviction use for, (p. 232) for
discussion of topic.

Independent replications
State v. Jarvis, 483 S.E.2d 38 (1996) (Albright, J.)

See EVIDENCE DNA, Admissibility when sample unavailable, (p. 225) for
discussion of topic.

Invited error
State v. Knuckles, 196 W.Va. 416, 473 S.E.2d 131 (1996) (Per Curiam)

Appellant was convicted of DUI causing death. Appellant challenged the
admissibility of blood tests taken at the hospital to which he was transported.
Because a mistrial was initially granted (for change of venue) and the medical
witnesses were from Virginia, the trial court held a suppression hearing while
the witnesses were present.

The parties agreed to treat the hearing as a deposition should the witnesses’
testimony be admitted to evidence. Appellant claimed the state did not lay a
proper foundation for admission of the testimony and the trial court
improperly conducted an examination to rehabilitate a witness. (See Rule
614(b), W.Va. Rule of Evidence.)
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Admissibility (continued)

Invited error (continued)

State v. Knuckles, (continued)

In response to appellant’s concern about reading the deposition to the jury, the
court offered to have the parties stipulate the blood test results or to have one
of the parties read the questions asked by the court. Appellant chose to have
the deposition read as recorded despite the court’s warning that he was
thereby “waiving the right to object.”

Syl. pt. 1 - “A judgment will not be reserved for an error in the record
introduced by or invited by the party asking for the reversal.” Syllabus Point
21, State v. Riley, 151 W.Va. 364, 151 S.E.2d 308 (1966).

Syl. pt. 2 - “Where a party objects to incompetent evidence, but subsequently
introduces the same evidence, he is deemed to have waived his objection.
However, one does not waive an objection otherwise sound and seasonably
made by attempting to explain or destroy the probative value of the evidence
on cross-examination.” Syllabus Point 3, State v. Smith, 178 W.Va. 104, 358
S.E.2d 188 (1987).

The Court held appellant waived any objection, thereby precluding even a
plain error analysis.

Irrelevant evidence

State v. Lockhart, 490 S.E.2d 298 (1997) (Per Curiam)

See INSANITY Test for, (p. 323) for discussion of topic.

State v. Phelps, 197 W.Va. 713, 478 S.E.2d 563 (1996) (Per Curiam)

Appellant was convicted of first-degree murder without mercy. On appeal he
complained that several items of evidence were introduced that were
irrelevant and allowed an inference that appellant was a bad person. A paper
bag containing a ponytail, an axe handle and a claw hammer were allowed
into evidence.
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Admissibility (continued)

Irrelevant evidence (continued)

State v. Phelps, (continued)

The Court found that “under Rule 401 evidence having any probative value
whatsoever can satisfy the relevancy definition.” McDougal v. McCammon,
193 W.Va. 229, 236, 455 S.E.2d 788, 795 (1995). Here, the ponytail was
found under appellant’s mattress; there was testimony that appellant wore a
ponytail and that appellant’s girlfriend had cut it off before the killing; the axe
handle was found at the girlfriend’s house; appellant’s girlfriend testified
appellant planned to use it on the victim; the claw hammer was found in the
victim’s car; and the girlfriend testified that appellant threatened her with the
hammer.

The Court found the evidence relevant and the probative value outweighed
any evidence. No error.

Newly-discovered Evidence

State v. Helmick, 495 S.E.2d 262 (1997) (Maynard, J.)

See EVIDENCE Newly-discovered evidence, Effect of, (p. 238) for discus-
sion of topic.

Other sexual offenses against victim not at issue

State v. Quinn, 490 S.E.2d 34 (1997) (Starcher, J.)

See EVIDENCE Rape shield, Victim’s statements about unrelated offense,
(p. 243) for discussion of topic.

Plain view exception

State v. Lopez, 476 S.E.2d 227 (1996) (Per Curiam)

See SEARCH AND SEIZURE Warrantless search, Plain view exception, (p.
509) for discussion of topic.
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Admissibility (continued)

Polygraph statement for impeachment

State v. Blake, 478 S.E.2d 550 (1996) (Cleckley, J.)

See EVIDENCE Impeachment, Prior inconsistent statements, (p. 232) for
discussion of topic.

Prejudicial evidence

State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1995) (Cleckley, J.)

See EVIDENCE Admissibility, Prior bad acts, (p. 208) for discussion of
topic.

Prior bad acts

State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1996) (Cleckley, J.)

Appellant was convicted of first-degree murder in the death of his infant son.
At trial evidence was allowed of his treatment of his son prior to time of the
killing. Appellant’s behavior constituted a consistent pattern of abuse
(although uncharged).

The prosecution argued the past acts were relevant to showing a pattern of
conduct relating to the issue of accidental death. The trial court allowed the
evidence, presumably to show intent, motive and absence of accident.

Syl. pt. 3 - It is presumed a defendant is protected from undue prejudice if the
following requirements are met: (1) the prosecution offered the evidence for
aproper purpose; (2) the evidence was relevant; (3) the trial court made an on-
the-record determination under Rule 403 of the West Virginia Rules of
Evidence that the probative value of the evidence is not substantially
outweighed by its potential for unfair prejudice; and (4) the trial court gave a
limiting instruction.

The Court noted the appellate review for admission under Rule 404(b) is: (1)
whether there is sufficient evidence to show the other acts occurred; (2)
whether the evidence was admissible for a legitimate purpose; and (3) whether
the probative value outweighs possible prejudice. State v. Dillon, 191 W.Va.
648, 661, 447 S.E.2d 583, 596 (1994); TXO Production Corp. v. Alliance
Resources Corp., 187 W.Va. 457,419 S.E.2d 870 (1992); State v. Dolin, 176
W.Va. 688, 347 S.E.2d 208 (1986).
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Admissibility (continued)

Prior bad acts (continued)

State v. LaRock, (continued)

A defendant should be tried for what he or she did, not for who he or she is.
State v. McGinnis, 193 W.Va. 147, 455 S.E.2d 516 (1994). Nonetheless,
other acts can be admissible. Admissible here; the evidence was both relevant
and admitted for a proper purpose. Evidence of prior acts are admissible to
show “intent” and “absence of mistake or accident.” State v. Berry, 176
W.Va. 291, 342 S.E.2d 259 (1986); State v. Huffman, 69 W.Va. 770, 73 S.E.
292 (1911).

Further, the probative value outweighed possible prejudice here. The showing
of harm to appellant’s son could even have been admissible as part of res
gestae. No error.

Prior inconsistent statement

State v. Blake, 478 S.E.2d 550 (1996) (Cleckley, J.)

See EVIDENCE Impeachment, Prior inconsistent statements, (p. 232) for
discussion of topic.

State v. Browning, 485 S.E.2d 1 (1997) (Maynard, J.)

Appellant was convicted of first-degree murder in the shooting of her ex
boyfriend. At trial she took the stand in her own defense and claimed she did
not remember breaking up with him. The prosecution thereupon introduced
into evidence four handwritten notes from appellant for impeachment
purposes. The notes generally discussed the break up and appellant’s love for
the victim.

Appellant claimed on appeal that the notes were not inconsistent with
appellant’s testimony because they were somewhat ambiguous and not
directly contradictory.

Syl. pt. 5 - “[B]efore admission at trial of a prior inconsistent statement
allegedly made by a witness ... [t]he statement must actually be inconsistent,
but there is no requirement that the statement be diametrically opposed.”
Syllabus Point 1, in part, State v. Blake, 197 W.Va. 700, 478 S.E.2d 550
(1996).



EVIDENCE

Admissibility (continued)

Prior inconsistent statement (continued)

State v. Browning, (continued)

The Court found the statements were sufficiently inconsistent for admission.
No error.

State v. Crabtree, 482 S.E.2d 605 (1996) (Cleckley, J.)

See EVIDENCE Admissibility, Prior inconsistent statements, (p. 210) for
discussion of topic.

State v. Crabtree, 482 S.E.2d 605 (1996) (Cleckley, J.)

See SENTENCING Enhancement of, Notice of, (p. 538) for discussion of
topic.

State v. Crabtree, 482 S.E.2d 605 (1996) (Cleckley, J.)

Appellant was convicted for malicious wounding and battery, resulting in life
imprisonment for recidivism. Appellant’s defense was that he was on his way
to the home of a friend, Billy Joe Workman, at the time of the incident. At the
preliminary hearing Workman testified that appellant woke at 11:45 p.m. (just
after the incident) and stayed at his home for about an hour and a half.
Workman’s statement was read into the record since he died before the trial.

The prosecution told the judge he would call appellant’s parole officer to
testify that Workman told her appellant did not reach his home until 2:00 a.m.
Appellant objected on the grounds that the statement was hearsay and the
witness was unavailable. The trial court allowed the testimony but gave a
limiting instruction that it was for impeachment purposes only. The parole
officer claimed the statement was collaborated by Workman’s parole officer.

Syl. pt. 1 - “Prior trial testimony is admissible as an exception to the hearsay
rule under Rule 804(b)(1) of the West Virginia Rules of Evidence. Therefore,
impeachment by reason of an inconsistent statement is available under Rule
806 of the West Virginia Rules of Evidence.” Syl. Pt. 2, State v. Hall, 174
W.Va. 787, 329 S.E.2d 860 (1985).
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Admissibility (continued)

Prior inconsistent statement (continued)

State v. Crabtree, (continued)

Syl. pt. 2 - A statement or conduct by a declarant that is inconsistent with his
or her hearsay statement that is admitted pursuant to Rule 806 of the West
Virginia Rules of Evidence is not subject to the traditional requirement of
affording the declarant an opportunity to explain or deny the inconsistency.

Syl. pt. 3 - “‘An appellant or plaintiff in error will not be permitted to
complain of error in the admission of evidence which he offered or elicited,
and this is true even of a defendant in a criminal case.” Syl. pt. 2, State v.
Bowman, 155 W.Va. 562, 184 S.E.2d 314 (1971).” Syl. Pt. 1, State v.
Compton, 167 W.Va. 16, 277 S.E.2d 724 (1981).

Syl. pt. 4 - A witness should give responsive answers to questions of counsel,
and answers that are not responsive may be stricken on motion of the
examining party especially if the unresponsive answer contains inadmissible
evidence. Unresponsive answers, or those that are responsive but broader
than the question, should not be viewed as the responsibility of the questioner.
On the other hand, a responsive answer, one that is reasonably within the
scope of the question, even though prejudicial, should not be stricken as
unresponsive.

The Court noted if Workman had testified at trial his prior inconsistent
statements to the parole officers would have been admissible under Rule 806.
Further, his preliminary hearing testimony was clearly admissible under Rule
804(b)(1). The fact that the parole officer did not testify at the preliminary
hearing is irrelevant. No foundation is required for impeachment of an
admitted hearsay statement.

As to the hearsay within hearsay (appellant’s parole officer testifying as to
what Workman told his parole officer), the Court found invited error because
the statement was made in response to appellant’s counsel’s questions. State
v. Hanson, 181 W.Va. 353,382 S.E.2d 557 (1989); Fluharty v. Wimbush, 172
W.Va. 134, 304 S.E.2d 39 (1983).

The Court rejected appellant’s argument that the error was not really invited
since the witness’ answer was unresponsive to his question. No error.
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Admissibility (continued)

Prior voluntary statement without counsel

State v. Degraw, 470 S.E.2d 215 (1996) (Workman, J.)

See EVIDENCE Impeachment, Prior voluntary statement without counsel,
(p. 235) for discussion of topic.

Prompt presentment

State v. McKenzie, 197 W.Va. 429, 475 S.E.2d 521 (1996) (Per Curiam)

See SELF-INCRIMINATION/STATEMENTS BY DEFENDANT Prompt
presentment, (p. 521) for discussion of topic.

Religious beliefs

State v. Potter, 478 S.E.2d 742 (1996) (Cleckley, J.)

Appellant was convicted of first-degree sexual assault and sexual abuse by a
custodian. Appellant, who was pastor of the Paw Paw Bible Church, put his
occupation into evidence. The circuit court allowed cross-examination on his
religious beliefs. Specifically, the prosecution asked appellant whether he
viewed his teaching the victim to masturbate as a sin; and whether he believed
God had forgiven him.

Syl. pt. 4 - If evidence of religion is offered for purposes other than impairing
or enhancing a witness’s credibility, Rule 610 of the West Virginia Rules of
Evidence does not require its exclusion.

Syl. pt. 5 - For religious belief or affiliation evidence to be admissible, the
trial court must make the following findings: (1) the evidence of religion is
offered for a specific purpose other than to show generally that the witness’s
credibility is impaired or enhanced; (2) the evidence is relevant for that
specific purpose; (3) the trial court makes an on-the-record determination
under Rule 403 of the West Virginia Rules of Evidence that the probative
value of the evidence was not substantially outweighed by its potential for
unfair prejudice; and (4) the trial court, if requested, delivers an effective
limiting instruction advising the jury of the specific purposes(s) for which the
evidence may be used. If these elements are met, it may be presumed that the
complaining party was protected from undue prejudice.
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Admissibility (continued)

Religious beliefs (continued)

State v. Potter, (continued)

Here, appellant testified to his religious capacity to justify teaching the victim
to masturbate in his capacity as a pastor. The Court found the cross-
examination to be proper impeachment pursuant to Rule 611(b) of the Rules
of Evidence. Further, the Court found the trial court properly found the
evidence admissible under Rule 403; although a close question, the Court
deferred to the trial court.

Reputation of defendant

State v. Phelps, 197 W.Va. 713, 478 S.E.2d 563 (1996) (Per Curiam)

See EVIDENCE Admissibility, Collateral crimes, (p. 184) for discussion of
topic.

Sexual abuse victims’ statements

State v. Quinn, 490 S.E.2d 34 (1997) (Starcher, J.)

See EVIDENCE Rape shield, Victim’s statements about unrelated offense,
(p. 243) for discussion of topic.

Sheriff’s notice of DUI arrest

State v. Simons, 496 S.E.2d 185 (1997) (Per Curiam)

Appellant was convicted of DUI and driving while revoked. At trial the
prosecution introduced a notice from the sheriff of Volusia County, Florida,
which showed a “Gary Simons” was arrested twice on DUI charges and
convicted. Subsequent booking information showed the date of birth and
social security number matched those of appellant.
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Admissibility (continued)

Sheriff’s notice of DUI arrest (continued)

State v. Simons, (continued)

Appellant complained that the sheriff’s notice should not have been admitted
to evidence since it is not evidence of a final judgment (see W.Va.R.Evid.
803(22) and therefore should have been excluded as hearsay. Appellant did
not object at trial on hearsay grounds, saying only that “I am saying that what
you can use to support a conviction is a judgment or final entry of the-----so
this is the only one that can be used----these two documents here (the sheriff’s
notice and the judgment and sentence.”

Appellant also objected to the admission of the booking reports but on the
grounds of being unrelated to the sheriff’s notice and judgment and sentence,
and on the basis of prejudice. He made no mention of W.Va.R.Evid.
803(8)(B), inadmissible hearsay.

Syl. pt. 1 - “Where objections were not shown to have been made in the trial
court, and the matters concerned were not jurisdictional in character, such
objections will not be considered on appeal.” Syl. pt. 1, State Road
Commission v. Ferguson, 148 W.Va. 742, 137 S.E.2d 206 (1964).

Syl. pt. 2 - “The function of an appellate court when reviewing the sufficiency
of the evidence to support a criminal conviction is to examine the evidence
admitted at trial to determine whether such evidence, if believed, is sufficient
to convince a reasonable person of the defendant’s guilt beyond a reasonable
doubt. Thus, the relevant inquiry is whether, after viewing the evidence in the
light most favorable to the prosecution, any rational trier of fact could have
found the essential elements of the crime proved beyond a reasonable doubt.”
Syl. pt. 1, State v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163 (1995).

As to the sheriff’s notice, the Court refused to consider the objection since it
was not raised below. Further, noting that the booking information and
judgement orders clearly showed the same number as the sheriff’s notice, the
Court refused to consider admission of the booking reports because the correct
rule of evidence was not cited. See W.Va.R.Evid. 103(a)(1); also Earp v.
Vanderpool, 160 W.Va. 113, 120, 232 S.E.2d 513, 517 (1976) and Page v.
Columbia Natural Resources, 198 W.Va. 378, 391, 480 S.E.2d 817, 830
(1996).

The Court noted that several other errors were raised for the first time on
appeal and similarly refused to rule. Affirmed.
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Admissibility (continued)

Silence as admission

State v. Browning, 485 S.E.2d 1 (1997) (Maynard, J.)

See EVIDENCE Admissibility, Hearsay, (p. 202) for discussion of topic.

Surviving spouse and children

State v. Wade, 490 S.E.2d 724 (1997) (Davis, J.)

Appellant was convicted of felony murder in the death of York Rankin.
Appellant was assisting a drug dealer when an altercation ensued; appellant
shot Rankin.

The victim’s father testified with regard to his son’s employment and that the
son had a twelve year old boy. He authenticated a check written by the victim
the day he was shot and identified the victim’s wallet, noting there was no
money in it after the shooting. The father also identified as his the truck the
victim was driving and identified the shirt the victim wore.

Appellant claimed the testimony was irrelevant, prejudicial and was calculated
to elicit the jury’s sympathy.

Syl. pt. 10 - “Evidence that a homicide victim was survived by a spouse or
childrenis generally considered inadmissible in a homicide prosecution where
it is irrelevant to any issue in the case and is presented for the sole purpose of
gaining sympathy from the jury.” Syllabus point 5, in part State v. Wheeler,
187 W.Va. 379, 419 S.E.2d 447 (1992).

Syl. pt. 11 - “ “ “A judgment will not be reversed because of the admission of
improper or irrelevant evidence when it is clear that the verdict of the jury
could not have been affected thereby.” Syllabus Point 7, Starcher v. South
Penn Oil Co., 81 W.Va. 587,95 S.E. 28 (1918).” Syllabus Point 7, Torrence
v. Kusminsky, 185 W.Va. 734, 408 S.E.2d 684 (1991).” Syllabus point 3,
McDougal v. McCammon, 193 W.Va. 229, 455 S.E.2d 788 (1995).

Citing Rule 401, Rules of Evidence, the Court found testimony regarding the
victim’s son was irrelevant and should not have been admitted. However,
although the standard for reversal is stricter than in a civil case, State v.
Marple, 197 W.Va. 47, 475 S.E.2d 47 (1996), the Court found the outcome
here was not affected. See also, State v. Wheeler, 187 W.Va. 379,419 S.E.2d
447 (1992). No error.
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Admissibility (continued)

Tattoos

State v. Meade, 474 S.E.2d 481 (1996) (McHugh, C.J.)

See EVIDENCE Admissibility, Balancing test, (p. 178) for discussion of
topic.

State v. Phelps, 197 W.Va. 713, 478 S.E.2d 563 (1996) (Per Curiam)

Appellant was convicted of first-degree murder without mercy. He had
tattooed on the backs of his hands words such as “Grim reaper”and “devil.”
He claimed that he had a right to cover those tattoos pursuant to Estelle v.
Williams, 425 U.S. 501, 96 S.Ct. 1691, 48 L.Ed.2d 126 (1976) and State v.
Brewster, 164 W.Va. 173, 261 S.E.2d 77 (1979).

The Court disagreed. “The mere fact that a defendant has tattoos is not
inherently prejudicial.” State v. Smith, 170 Ariz. 481, 484, 826 P.2d 344, 345
(1992). The cases cited related to wearing prison uniforms at trial and the
right to be free of unnecessary physical restraints. Cf. State v. Ballantyne, 128
Ariz. 68, 623 P.2d 857 (1981) (forced display of the tattoo coupled with the
question whether the tattoo was typically one used by Hell’s Angels
motorcycle gang).

Testimony elicited by judge

State v. Farmer, 490 S.E.2d 326 (1997) (Workman, C.J.)

Appellant was convicted of four counts of delivery of a controlled substance.
A Mr. Wilkins bought the marijuana at issue. During his testimony at a pre-
trial hearing, the trial court questioned Wilkins as to the details of the timing
of the transactions.

During the subsequent trial, the court interrupted Wilkins’ testimony and
advised the prosecution, outside of the presence of the jury, to clarify the
timing of the transactions. He later directed further questions to the witness
out of the jury’s presence. Upon the jury’s return the witness testified as to
dates which he earlier claimed not to remember.

Appellant claimed the trial court’s questioning violated Rule 614(b) of the
Rules of Evidence.
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Admissibility (continued)

Testimony elicited by judge (continued)

State v. Farmer, (continued)

Syl. pt. 1 - A trial court must exercise its sound discretion when questioning
a witness pursuant to Rule 614(b) of the West Virginia Rules of Evidence.
This Court will review a trial court’s questioning of a witness under the abuse
of discretion standard. To the extent the issue involves an interpretation of the
Rule 614(b) as a matter of law, however, our review is plenary and de novo.

Syl. pt. 2 - “A trial judge in a criminal case has a right to control the orderly
process of a trial and may intervene into the trial process for such purpose, so
long as such intervention does not operate to prejudice the defendant’s case.
With regard to evidence bearing on any material issue, including the
credibility of witnesses, the trial judge should not intimate any opinion, as
these matters are within the exclusive province of the jury.” Syl. Pt. 4, State
v. Burton, 163 W.Va. 40, 254 S.E.2d 129 (1979).

Syl. pt. 3 - The plain language of Rule 614(b) of the West Virginia Rules of
Evidence authorizes trial courts to question witnesses—provided that such
questioning is done in an impartial manner so as to not prejudice the parties.

The Court commented that Wilkins became very confused on cross-
examination and that Wilkins is illiterate and could not read the transcribed
responses he gave at an earlier hearing. The Court found the trial court’s
intervention proper. No error.

Testimony implicating another

State v. Bradford, 484 S.E.2d 221 (1997) (Maynard, J.)

Appellant was convicted of first-degree murder of his father and second
degree sexual assault of his stepmother. He complained that he was prevented
from cross-examining his stepmother to establish her motive to kill his father.

Appellant claimed that three witnesses would testify as to discord between the
couple but only appellant testified at trial. Appellant admitted he had no
knowledge of his father and stepmother’s relationship over the preceding year.



EVIDENCE

Admissibility (continued)

Testimony implicating another (continued)

State v. Bradford, (continued)

Syl. pt. 6 - “‘In a criminal case, the admissibility of testimony implicating
another party as having committed the crime hinges on a determination of
whether the testimony tends to directly link such party to the crime, or
whether it is instead purely speculative. Consequently, where the testimony
is merely that another person had a motive or opportunity or prior record of
criminal behavior, the inference is too slight to be probative, and the evidence
is therefore inadmissible. Where, on the other hand, the testimony pro-vides
a direct link to someone other than the defendant, its exclusion constitutes
reversible error.” Syl. Pt. 1, State v. Harman, 165 W.Va. 494,270 S.E.2d 146
(1980).” Syl. pt. 2, State v. Malick, 193 W.Va. 545, 457 S.E.2d 482 (1995).

No error.

Threats against other than victim

State v. Degraw, 470 S.E.2d 215 (1996) (Workman, J.)

Appellant was convicted of first-degree murder. At trial the prosecution
introduced evidence that he threatened someone other than the victim the
morning of the murder. Appellant had attended a party, leaving at 4 a.m.
Upon the host asking him to “quiet down,” appellant replied by saying “I kill
or shoot people who tell me to quiet down or shut up.”

Appellant claimed the evidence was more prejudicial than probative under
Rule 403; the prosecution argued the evidence was admissible under Rule
404(b) to show appellant’s state of mind near the time of the crime and to
show he was capable of deliberation.

Syl. pt. 4 - “‘As a general rule, an expressed intent of an accused to kill a
certain person is not pertinent on his trial for killing another, but it may
become pertinent and admissible under circumstances showing a connection
between the threat and subsequent conduct of the accused . ...” Syl. Pt. 2 (in
part), State v. Corey, 114 W.Va. 118, 171 S.E. 114 (1933).” Syl. Pt. 5, State
v. Young, 166 W.Va. 309, 273 S.E.2d 592 (1980), modified on other grounds
sub nom. State v. Julius, 185 W.Va. 422, 408 S.E.2d 1 (1991).
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Admissibility (continued)

Threats against other than victim (continued)

State v. Degraw, (continued)

The Court noted the trial court gave a cautionary instruction limiting the jury’s
consideration of the threat to evidence of appellant’s state of mind and “not
to establish that he acted in conformity with such threat.” The Court rejected
appellant’s reliance on State v. Young, 166 W.Va. 309, 273 S.E.2d 592
(1980), noting that appellant raised the issue of his mental state through the
defense of diminished capacity. No error.

Unavailable declarant

State v. Blankenship, 480 S.E.2d 178 (1996) (Recht, J.)

Appellant was convicted of DUI, third offense. His primary defense was that
he was not the driver of the vehicle. The alleged actual driver was living in
another state at the time of trial. Appellant attempted to introduce the defense
through his former lawyer, who had spoken with the alleged driver. Appellant
relied on W.Va.R.Evid. 804(b)(3) and (5) as a statement against interest or
being otherwise trustworthy.

Appellant was convicted of DUI, third offense. His primary defense was that
he was not the driver of the vehicle. The alleged actual driver was living in
another state at the time of trial. Appellant attempted to introduce the defense
through his former lawyer, who had spoken with the alleged driver. Appellant
relied on W.Va.R.Evid. 804(b)(3) and (5) as a statement against interest or
being otherwise trustworthy.

Syl. pt. 2 - For a party to satisfy its burden of showing unavailability within
the meaning of West Virginia Rules of Evidence 804(a)(5), so that the
extrajudicial statement of an unavailable declarant is exempt from a hearsay
objection, we require the proponent of such testimony to show the
unavailability of the witness by proving that they have made a good-faith
effort to secure the declarant as a witness for trial by using substantial
diligence in procuring the declarant’s attendance (or testimony) by process or
other reasonable means.

The Court found insufficient effort was made to show the witness was
unavailable. Even absent Sixth Amendment confrontation requirements, the
burden is similar to that of the prosecution. No abuse of discretion in refusing
the proffer here.
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Admissibility (continued)
Wavier of objections
State v. Knuckles, 196 W.Va. 416, 473 S.E.2d 131 (1996) (Per Curiam)

See EVIDENCE Admissibility, Invited error, (p. 205) for discussion of topic.

Authentication
State v. Jarvis, 483 S.E.2d 38 (1996) (Albright, J.)
See EVIDENCE DNA, Admissibility when sample unavailable, (p. 225) for
discussion of topic.

Autopsy results
State v. McKenzie, 197 W.Va. 429, 475 S.E.2d 521 (1996) (Per Curiam)
See EXPERT WITNESSES Physicians, Use of autopsy, (p. 253) for
discussion of topic.

Balancing test
State v. Lopez, 476 S.E.2d 227 (1996) (Per Curiam)
See EVIDENCE Admissibility, Balancing test, (p. 177) for discussion of
topic.

Battered women’s syndrome

Admissibility

State v. Wyatt, 482 S.E.2d 147 (1996) (Albright, J.)

See EVIDENCE Admissibility, Battered women’s syndrome, (p. 179) for
discussion of topic.
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Blood tests

Chain of custody

State v. Jarvis, 483 S.E.2d 38 (1996) (Albright, J.)

See EVIDENCE Admissibility, Blood samples, (p. 180) for discussion of
topic.

State v. Knuckles, 196 W.Va. 416, 473 S.E.2d 131 (1996) (Per Curiam)

See EVIDENCE Chain of custody, (p. 221) for discussion of topic.

Preservation of same

State v. Jarvis, 483 S.E.2d 38 (1996) (Albright, J.)

See EVIDENCE Admissibility, Blood samples, (p. 180) for discussion of
topic.

Chain of custody

State v. Knuckles, 196 W.Va. 416, 473 S.E.2d 131 (1996) (Per Curiam)

Appellant was convicted of DUI causing death. He was flown by helicopter
from the accident scene to a Roanoke hospital where a blood sample was
taken and tested for blood alcohol level. On appeal he claimed there was no
evidence that the test results were in fact appellant’s, no evidence that anyone
saw blood drawn from appellant and no evidence that testifying hospital
personnel actually kept the tests in their normal course of business.

The prosecution argued any objections were waived because appellant
introduced other blood tests done by hospital personnel showing he was
diabetic and suffering from ketoacidosis at the time of the accident. Appellant
claimed he was merely responding to the state’s case in chief, thereby not
waiving his objections.

Syl. pt. 3 - “The preliminary issue of whether a sufficient chain of custody has
been shown to permit the admission of physical evidence is for the trial court
to resolve. Absent an abuse of discretion, that decision will not be disturbed
on appeal.” Syllabus Point 2, State v. Davis, 164 W.Va. 783, 266 S.E.2d 909
(1980).
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Chain of custody (continued)
State v. Knuckles, (continued)
The Court found appellant waived his objections by introducing the other
blood tests. This evidence was not used merely to rebut. See State v. Corbett,
177 W.Va. 397,352 S.E.2d 149 (1986). Further, authentication requires only
that a party establish that the evidence is what it claims; chain of custody is
merely a variation of that requirement. See W.Va.R.Evid. 901(a); State v.
Dillon, 191 W.Va. 648, 447 S.E.2d 583 (1994). No abuse of discretion.

Blood samples

State v. Jarvis, 483 S.E.2d 38 (1996) (Albright, J.)
See EVIDENCE Admissibility, Blood samples, (p. 180) for discussion of
topic.

Character

Of victim

State v. Smith, 481 S.E.2d 747 (1996) (Per Curiam)
See HOMICIDE Self-defense, Character of victim, (p. 294) for discussion of
topic.

Co-conspirator’s statement
State v. Helmick, 495 S.E.2d 262 (1997) (Maynard, J.)
See EVIDENCE Admissibility, Co-conspirator’s statements, (p. 181) for dis-
cussion of topic.

Collateral crimes

State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1995) (Cleckley, J.)

See EVIDENCE Admissibility, Prior bad acts, (p. 208) for discussion of
topic.



EVIDENCE

Collateral crimes (continued)

State v. Degraw, 470 S.E.2d 215 (1996) (Workman, J.)

See EVIDENCE Admissibility, Collateral crimes, (p. 182) for discussion of
topic.

State v. Taylor, 490 S.E.2d 748 (1997) (Per Curiam)

Appellant was convicted of aggravated robbery. At trial, a state trooper
related that appellant said to him that “drugs and alcohol now’s out of his
system. That’s why he committed crimes.”

The Court found that a limiting instruction should be given when other crimes
are mentioned at trial, State v. McGhee, 193 W.Va. 164, 455 S.E.2d 533
(1996), but that trial courts are not required to give such instructions sua
sponte. State v. McGinnis, 193 W.Va. 147,455 S.E.2d 516 (1994). Because
appellant’s counsel moved for a mistrial, rather than for a limiting instruction,
the Court found no error.

State v. Williams, 480 S.E.2d 162 (1996) (Per Curiam)

See EVIDENCE Admissibility, Collateral crimes, (p. 186) for discussion of
topic.

Admissibility

State v. Hottle, 197 W.Va. 529, 476 S.E.2d 200 (1996) (Per Curiam)

See EVIDENCE Admissibility, Collateral crimes, (p. 183) for discussion of
topic.

State v. Rahman, 483 S.E.2d 273 (1996) (Workman, J.)

See EVIDENCE Admissibility, Collateral crimes, (p. 185) for discussion of
topic.
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Collateral crimes (continued)

Mentioned by police officer

Confessions

State v. Taylor, 490 S.E.2d 748 (1997) (Per Curiam)

See EVIDENCE Collateral crimes, (p. 223) for discussion of topic.

State v. McKenzie, 197 W.Va. 429, 475 S.E.2d 521 (1996) (Per Curiam)

See SELF-INCRIMINATION/STATEMENTS BY DEFENDANT Confes-
sions, Admissibility, (p. 515) for discussion of topic.

Admissibility

State v. Boxley, 496 S.E.2d 242 (1997) (Per Curiam)

See EVIDENCE Admissibility, Confessions, (p. 188) for discussion of topic.

State v. Potter, 478 S.E.2d 742 (1996) (Cleckley, J.)

See SELF-INCRIMINATION/STATEMENTS BY DEFENDANT Confes-
sions, Voluntariness, (p. 518) for discussion of topic.

State ex rel. Wimmer v. Trent, 487 S.E.2d 302 (1997) (Per Curiam)

See INEFFECTIVE ASSISTANCE Standard for, (p. 316) for discussion of
topic.

Voluntariness

State v. Lopez, 476 S.E.2d 227 (1996) (Per Curiam)

See SELF-INCRIMINATING/STATEMENTS BY DEFENDANT Confes-
sions, Voluntariness, (p. 517) for discussion of topic.
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Confessions (continued)

Voluntariness (continued)

State ex rel. Wimmer v. Trent, 487 S.E.2d 302 (1997) (Per Curiam)

See INEFFECTIVE ASSISTANCE Standard for, (p. 316) for discussion of
topic.

Confessions of accomplice

DNA

State ex rel. Jones v. Trent, 490 S.E.2d 357 (1997) (Per Curiam)

See EVIDENCE Admissibility, Confessions of accomplice, (p. 192) for dis-
cussion of topic.

Admissibility when sample unavailable

State v. Jarvis, 483 S.E.2d 38 (1996) (Albright, J.)

Appellant was convicted of second-degree murder. DNA tests on blood stains
found on the victim’s clothing matched appellants’ genetic markers. Expert
testimony was allowed even though the piece of clothing on which the blood
was found was consumed. Appellant complained protocols were not shown
to have been followed and photographs were not taken.

Three sets of tests were performed, one at the State Police Forensic
Laboratory, one at Roche Laboratories and one at Cellmark Diagnostics. The
State Police got their sample by immersing a part of the bloodstain in
detergent; Roche swabbed the material with sterile solution; and Cellmark
was unable to obtain any material, despite consuming the material in the
attempt.

Appellant also objected to the lack of identifying marks on the clothing from
which the samples were taken and to the lack of testimony connecting the
clothing to the victim.



EVIDENCE

DNA (continued)

DUI

Admissibility when sample unavailable (continued)

State v. Jarvis, (continued)

Syl. pt. 3 - “When the government performs a complicated test on evidence
that is important to the determination of guilt, and in so doing destroys the
possibility of an independent replication of the test, the government must
preserve as much documentation of the test as is reasonably possible to allow
for a full and fair examination of the results by a defendant and his experts.”
Syllabus point 4, State v. Thomas, 187 W.Va. 686, 421 S.E.2d 227 (1992).

Syl. pt. 4 - “The requirement of authentication or identification as a condition
precedent to admissibility is satisfied by evidence sufficient to support a
finding that the matter in question is what its proponent claims.” Rule 901(a),
West Virginia Rules of Evidence.

Material was preserved for the secondary test by Cellmark. Despite the lack
of test results, the Court found the State fulfilled its obligation to preserve a
sample.

Further, the Court found the clothing was discovered in the victim’s yard in
an area where a struggle apparently took place. The body was found
unclothed and witnesses testified that the clothing was of the type the victim
owned. No error.

Committed in another state

State ex rel. Conley v. Hill, 487 S.E.2d 344 (1997) (Workman, C.J.)

Pursuant to W.Va. Code 53-1-1, petitioner, the prosecuting attorney of Wood
County, sought a writ of mandamus instructing the circuit judge to correct an
instruction given to the grand jury that a DUI conviction sustained in Ohio
could not be used to enhance a West Virginia conviction to third offense DUI
pursuant to W.Va. Code 17C-5-2.

The judge ruled that Ohio’s statute had significant differences in that it
charged operating a motor vehicle under the influence, not driving a motor
vehicle as in West Virginia. Ohio has allowed conviction for sitting in a
vehicle in a parking lot or driveway.
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DUI (continued)

Committed in another state (continued)

State ex rel. Conley v. Hill, (continued)

Syl. pt. 1 - “A person convicted of driving under the influence of alcohol
under an Ohio statute that makes it an offense to operate a motor vehicle with
a concentration of ten hundredths of one gram or more by weight of alcohol
per two hundred ten liters of his breath’ has committed an offense with ‘the
same elements’ as the offense set forth in W.Va. Code 17C-5-2(d)(1)(E) of
operating a motor vehicle with ‘an alcohol concentration in his blood of ten
hundredths of one percent or more, by weight.”” Syl. Pt. 2, State ex rel. Kutch
v. Wilson, 189 W.Va. 47, 427 S.E.2d 481 (1993).

Syl. pt. 2 - Notwithstanding the fact that another state’s driving under the
influence statute may contain additional elements not found in West Virginia
Code § 17C-5-2 (1996), an out-of-state conviction may properly be used for
sentence enhancement pursuant to West Virginia Code § 17C-5-2(k) provided
that the factual predicate upon which the conviction was obtained would have
supported a conviction under the West Virginia DUI statute.

The Court rejected respondent’s argument that because vehicular movement
is not a necessary element for DUI conviction in Ohio no Ohio convictions
can be used for enhancement. The Court held that W.Va. Code 17C-5-2(k)
does not bar all Ohio DUI convictions; only where the element of movement
is not present in the Ohio conviction must the Ohio conviction be ignored for
enhancement purposes. Writ granted.

Conviction in another state

State v. Williams, 490 S.E.2d 285 (1997) (Starcher, J.)

See EVIDENCE DUI, Conviction in another state, (p. 227) for discussion of
topic.

State v. Williams, 490 S.E.2d 285 (1997) (Starcher, J.)

Appellant was convicted of DUI, second offense and sentenced to six months,
sentence suspended, with home confinement. He argued that his prior DUI
conviction in Virginia cannot be used to enhance his West Virginia conviction
because Va. Code Ann. 18.2-266 makes it unlawful for a person to “drive or
operate any motor vehicle ....while such person is under the influence of
alcohol.”
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DUI (continued)

Conviction in another state (continued)

State v. Williams, (continued)

W.Va. Code 17C-5-2(1) allows enhancement when the other state’s DUI
statute has the “same elements as an offense” as in the West Virginia statute.

Syl. pt. 1 - “Proof that a defendant has been convicted of the offense of
driving under the influence of alcohol in another State is similar to proof of
any other material fact in a criminal prosecution; once the State has introduced
sufficient evidence to lead impartial minds to conclude that the defendant has
once before been convicted of driving under the influence of alcohol, the State
has made a prima facie case.” Syllabus Point 1, State ex rel. Kutsch v. Wilson,
189 W.Va. 47,427 S.E.2d 481 (1993).

Syl. pt. 2 - “Notwithstanding the fact that another State’s driving under the
influence statute may contain additional elements not found in West Virginia
Code § 17C-5-2 (1996), an out-of-state conviction may properly be used for
sentence enhancement pursuant to West Virginia Code § 17C-5-2(k) provided
that the factual predicate upon which the conviction was obtained would have
supported a conviction under the West Virginia DUI statute.” Syllabus Point
2, State ex rel. Conley v. Hill, 199 W.Va. 686, 487 S.E.2d 344 (1997).

Syl. pt. 3 - Unless it can be shown that the factual predicated upon which a
prior out-of-state driving under the influence conviction was obtained failed
to include any element of this State’s driving under the influence statute, the
introduction of an out-of-state driving under the influence conviction
constitutes a prima facie case for sentence enhancement. Whether the out-of-
state conviction satisfies the requirement of this State’s enhancement statute
is a question of law.

Noting that the prosecution made a prima facie showing that appellant
committed a prior DUI offense, and in the absence of evidence showing the
other offense’s elements were not similar, the Court found no error in
allowing its use for enhancement.



EVIDENCE
Exculpatory
Failure to give
State v. Boxley, 496 S.E.2d 242 (1997) (Per Curiam)

See EVIDENCE Admissibility, Confessions, (p. 188) for discussion of topic.

Enhancement
Based on conviction in another state

State v. Williams, 490 S.E.2d 285 (1997) (Starcher, J.)
See EVIDENCE DUI, Conviction in another state, (p. 227) for discussion of
topic.

Exhumation of body
State v. McKenzie, 197 W.Va. 429, 475 S.E.2d 521 (1996) (Per Curiam)
See EXPERT WITNESSES Physicians, Use of autopsy, (p. 253) for discus-
sion of topic.

Failure to object
State v. Browning, 485 S.E.2d 1 (1997) (Maynard, J.)

See APPEAL Failure to preserve, (p. 50) for discussion of topic.

Consequences of
State v. Bradford, 484 S.E.2d 221 (1997) (Maynard, J.)

See PROSECUTING ATTORNEY Conduct at trial, Reference to appellant’s
foul language, (p. 472) for discussion of topic.



EVIDENCE
Flight
State v. Meade, 474 S.E.2d 481 (1996) (McHugh, C.J.)

See EVIDENCE Admissibility, Flight, (p. 197) for discussion of topic.

Gruesome photographs
Admissibility
State v. Lopez, 476 S.E.2d 227 (1996) (Per Curiam)
See EVIDENCE Admissibility, Gruesome photographs, (p. 198) for discus-
sion of topic.
Hearsay
Admissibility
In the Interest of Anthony Ray Mc., 489 S.E.2d 289 (1997) (Davis, J.)

See EVIDENCE Admissibility, Hearsay, (p. 198) for discussion of topic.

State v. Browning, 485 S.E.2d 1 (1997) (Maynard, J.)

See APPEAL Failure to preserve, (p. 50) for discussion of topic.

Prior inconsistent statements
State v. Crabtree, 482 S.E.2d 605 (1996) (Cleckley, J.)
See EVIDENCE Admissibility, Prior inconsistent statements, (p. 210) for
discussion of topic.
Sheriff’s notice of DUI conviction
State v. Simons, 496 S.E.2d 185 (1997) (Per Curiam)

See EVIDENCE Admissibility, Sheriff’s notice of DUI arrest, (p. 213) for
discussion of topic.
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Hearsay (continued)
Statement against penal interest
In the Interest of Anthony Ray Mc., 489 S.E.2d 289 (1997) (Davis, J.)

See EVIDENCE Admissibility, Hearsay, (p. 198) for discussion of topic.

Identification out of court
Defendant taken to magistrate court
State v. Taylor, 490 S.E.2d 748 (1997) (Per Curiam)

See EVIDENCE Admissibility, Identification in court, (p. 204) for discussion
of topic.

Lost photo arrays
State v. Taylor, 490 S.E.2d 748 (1997) (Per Curiam)

See EVIDENCE Admissibility, Identification in court, (p. 204) for discussion
of topic.

Immaterial evidence
Admissibility
State v. Lockhart, 490 S.E.2d 298 (1997) (Per Curiam)

See INSANITY Test for, (p. 323) for discussion of topic.



EVIDENCE

Impeachment

Criminal conviction use for

State v. Rahman, 483 S.E.2d 273 (1996) (Workman, J.)

Appellant was convicted of possession of heroin with intent to deliver. At
trial he sought impeachment of the police informant who posed as a buyer for
the heroin by asking him about a 1991 conviction for shoplifting. The circuit
court struck the question, ruling the offense did not involve dishonesty or false
statement as required by Rule 609(a)(2)(B) of the Rules of Evidence.

Syl. pt. 7 - “Rule 609(a)(2) of the West Virginia Rules of Evidence divides the
criminal convictions which can be used to impeach a witness other than a
criminal defendant into two categories: (A) crimes ‘punishable by
imprisonment in excess of one year,” and (B) crimes ‘involving dishonesty or
false statements regardless of the punishment.”” Syl. Pt. 2, CGM Contractors,
Inc. v. Contractors Environmental Services, Inc., 181 W.Va. 679,383 S.E.2d
861 (1989).

Syl. pt. 8 - “Evidence that a witness other than the accused in a criminal case
has been convicted of a crime is admissible for the purpose of impeachment
under West Virginia Rule of Evidence 609(a)(2)(B) when the underlying facts
show that the crime involved dishonesty or false statement.” Syl. Pt. 5,
Wilkinson v. Bowser, 199 W.Va. 92, 483 S.E.2d 92 (1996).

The Court found shoplifting did not involve false statement. No error.

Prior inconsistent statements

State v. Blake, 478 S.E.2d 550 (1996) (Cleckley, J.)

Appellant was convicted of first-degree murder and sexual assault. On the
early morning of the killing, John A. Burdette, a bartender, saw the victim and
appellant emerge from a backroom of the bar. He noted that both appeared
angry and that appellant “said something to the effect of bitch or whore or
something like that.”

During a polygraph exam, Burdette denied any knowledge of the victim’s
death. Ross Gray told police that Burdette told him that appellant said as he
was leaving the bar “take a look at this young pretty c___t. It will be the last
time you see her pretty face.” Burdette later admitted he was not telling the
truth during the exam and did indeed hear the statement Gray alleged.
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Impeachment (continued)

Prior inconsistent statements (continued)

State v. Blake, (continued)

At trial Burdette testified to hearing the statement. Defense counsel attempted
to introduce the prior polygraph questions to show prior inconsistent
statements. The trial court refused, holding that polygraph settings require
different questioning than ordinary interviews.

Syl. pt. 1 - Three requirements must be satisfied before admission at trial of
a prior inconsistent statement allegedly made by a witness: (1) The statement
actually must be inconsistent, but there is no requirement that the statement
be diametrically opposed; (2) if the statement comes in the form of extrinsic
evidence as opposed to oral cross-examination of the witness to be
impeached, the area of impeachment must pertain to a matter of sufficient
relevancy and the explicit requirements of Rule 613(b) of the West Virginia
Rules of Evidence---notice and an opportunity to explain or deny---must be
met; and, finally, (3) the jury must be instructed that the evidence is
admissible only to impeach the witness and not as evidence of a material fact.

Syl. pt. 2 - Generally, a witness who testifies to certain matters cannot be
impeached by showing his or her failure on a prior occasion to disclose a
material fact unless the disclosure was omitted under circumstances rendering
it incumbent or natural for the witness to state it.

Syl. pt. 3 - When a prior inconsistent statement is offered to impeach a
witness and the claimed inconsistency rests on an omission to state previously
a fact now asserted, the prior statement is admissible if it also can be shown
that prior circumstances were such that the witness could have been expected
to state the omitted fact, either because he or she was asked specifically about
it or because the witness was the purporting to render a full and complete
account of the accident, transaction, or occurrence and the omitted fact was
an important and material one, so that it would have been natural to state it.

Syl. pt. 4 - Assessments of harmless error are necessarily content-specific.
Although erroneous evidentiary rulings alone do not lead to automatic
reversal, a reviewing court is obligated to reverse where the improper
exclusion of evidence places the underlying fairness of the entire trial in doubt
or where the exclusion affected the substantial rights of a criminal defendant.



EVIDENCE

Impeachment (continued)

Prior inconsistent statements (continued)

State v. Blake, (continued)

The Court noted that evidentiary rulings are only reversible if the jury was
influenced thereby. However, if the harmlessness is in doubt, relief must be
granted. O’Heal v. McAnich, 115 S.Ct. 992, 996, 130 L.Ed.2d 947, 955
(1995); State v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163 (1995).

The Court noted any relevant statement made during a polygraph exam may
be questioned for impeachment purposes. Heydinger v. Adkins, 178 W.Va.
463, 360 S.E.2d 240 (1987). The statement may not be admitted for its
truthfulness but only as impeachment. State v. Collins, 186 W.Va. 1, 6, 409
S.E.2d 181, 186 (1990). For requirements for admission (cited above) see
State v. Carrico, 189 W.Va. 40, 427 S.E.2d 474 (1993).

Finding the question here to be whether an omission is a prior inconsistency,
the Court noted Burdette admitted lying when confronted by the polygraph
operator with his statement to Gray. The Court dismissed the prosecution’s
claim that a proper foundation was not laid for introduction of the statement.
Rule 613(b) of the Rules of Evidence was not implicated here. Similarly, the
Court rejected the argument that a proffer of evidence was not properly made
under Rule 103(a)(2).

Most importantly, the statement here excluded went not just to the witness’
credibility but to a critical element of the case. Reversed and remanded (on
the murder conviction).

State v. Crabtree, 482 S.E.2d 605 (1996) (Cleckley, J.)

See EVIDENCE Admissibility, Prior inconsistent statements, (p. 210) for
discussion of topic.
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Impeachment (continued)

Prior voluntary statement without counsel

State v. Degraw, 470 S.E.2d 215 (1996) (Workman, J.)

Appellant was convicted of first-degree murder in the stabbing death of
Adrianna Vaught. Appellant’s mother testified that her son arrived home at
7:00 a.m. the morning of the killing with blood on his shirt and pants. He was
carrying a knife from her kitchen and had a small cut between his thumb and
forefinger, which he explained as having resulted from the struggle with his
victim. After asking his mother to wash the clothes appellant wrapped the
knife in a paper bag, telling his mother she was to “throw it away.”

He claimed to be going to Huntington State Hospital but was picked up on a
fugitive warrant in Michigan. The transporting officer noticed a cut on
appellant’s hand. The investigating officer found a chair under a transom over
the door into the kitchen of the victim’s apartment. He observed blood on the
right side of the transom and also “beside the chair, right beside the entrance
door.” Another officer got a shoeprint from the top of the stove, and a partial
print in blood near the victim’s body. Both prints appeared to be those of a
tennis shoe.

The State Police print expert was unable to “make any positive identifications
or eliminations.” He did say the prints were “consistent with” appellant’s
shoes. The State Police serologist testified that polymerase chain reaction
(PCR) test showed some of the blood in the apartment was consistent with a
mixture of appellant’s and the victim’s blood; appellant could not be
conclusively identified but 78% of the population could be excluded.

Appellant’s mother testified that her son had been hospitalized for suicide
attempts and drank heavily. Other witnesses told of seeing appellant leave a
party at 4 to 4:30 a.m. the morning of the killing, and that appellant was
drinking heavily. In addition, appellant apparently took pain medication
(Percocets) and sniffed spray paint the same evening. A pharmacist testified
that he filled numerous prescriptions for appellant the week prior to the
murder. He further testified that if all of these medications were taken, along
with Percocet and alcohol, the person “would be stumbling everywhere, not
knowing what they had in their hand....” and be incapable of driving a car or
climbing in windows.
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Impeachment (continued)

Prior voluntary statement without counsel (continued)

State v. Degraw, (continued)

Appellant relied upon diminished capacity as a defense. A psychiatrist
testified that appellant suffered from bipolar disorder or manic depression,
along with antisocial personality disorder. Appellant’s ability to premeditate
the morning of the murder would have been “drastically affected” by the
combined effects of appellant’s mental illness and what he ingested and
inhaled. The doctor gave a detailed account of appellant’s inability to
remember events the morning of the murder.

The prosecution presented another psychiatrist’s testimony diagnosing
appellant as suffering from major depression with psychosis. A psychologist
testified that appellant was someone who tended to exaggerate his problems
and that appellant claimed blackouts as an excuse. Finally, the transporting
officers said appellant responded to their pointing out the cut on his hand that
“you’ve talked to mama.” Further during a conversation regarding the route
taken back from Michigan, appellant commented that the way he had gotten
there was shorter, with no tolls.

Appellant claimed admission of the police statements violated his Fifth
Amendment rights when they were admitted to rebut his diminished capacity
defense (the statements were ruled inadmissible in the prosecution’s case-in-
chief).

Syl. pt. 1 - “Where a person who has been accused of committing a crime
makes a voluntary statement that is inadmissible as evidence in the State’s
case in chief because the statement was made after the accused had requested
a lawyer, the statement may be admissible solely for impeachment purposes
when the accused takes the stand at his trial and offers testimony contradicting
the prior voluntary statement knowing that such prior voluntary statement is
inadmissible as evidence in the State’s case in chief.” Syl. Pt. 4, Srate v.
Goodmon, 170 W.Va. 123, 290 S.E.2d 260 (1981).

Syl. pt. 2 - Pursuant to the United States Supreme Court’s decision in James
v. Illinois, 493 U.S. 307, 110 S.Ct. 648, 107 L.Ed.2d 676 (1990), the scope of
the impeachment exception pertaining to the admissibility of a defendant’s
voluntary, yet illegally obtained statement, does not permit prosecutors to use
such statements to impeach the credibility of defense witnesses.
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Impeachment (continued)
Prior voluntary statement without counsel (continued)
State v. Degraw, (continued)
Syl. pt. 3 - When a defendant offers the testimony of an expert in the course
of presenting a defense such as the insanity defense or the diminished capacity
defense, which calls into question the defendant’s mental condition at the time
the crime occurred, and the expert’s opinion is based, to any appreciable
extent, on the defendant’s statements to the expert, the State may offer in
evidence a statement the defendant voluntarily gave to police, which
otherwise is found to be inadmissible in the State’s case-in-chief, solely for
impeachment purposes either during the cross-examination of the expert or in
rebuttal, even though the defendant never takes the witness stand to testify.
The Court noted that the police statements were admissible here because
appellant gave contradictory statements. No error.
Independent replications of tests
DNA
State v. Jarvis, 483 S.E.2d 38 (1996) (Albright, J.)
See EVIDENCE DNA, Admissibility when sample unavailable, (p. 225) for
discussion of topic.
Indictments
Amendment to

State v. Johnson, 476 S.E.2d 522 (1996) (McHugh, C.J.)

See INDICTMENT Amendments to, (p. 303) for discussion of topic.

Inspection of tangible objects
State v. Crabtree, 482 S.E.2d 605 (1996) (Cleckley, J.)

See EVIDENCE Physical, Right to inspect, (p. 240) for discussion of topic.



EVIDENCE
Irrelevant
Admissibility
State v. Lockhart, 490 S.E.2d 298 (1997) (Per Curiam)

See INSANITY Test for, (p. 323) for discussion of topic.

State v. Phelps, 197 W.Va. 713, 478 S.E.2d 563 (1996) (Per Curiam)
See EVIDENCE Admissibility, Irrelevant evidence, (p. 206) for discussion
of topic.
Judge’s questioning of witness
State v. Farmer, 490 S.E.2d 326 (1997) (Workman, C.J.)
See EVIDENCE Admissibility, Testimony elicited by judge, (p. 216) for dis-
cussion of topic.
Juveniles
Proof of age required for transfer
State ex rel. Blake v. Vickers, No. 23317 (6/14/96) (Per Curiam)
See JUVENILES Transfer to adult jurisdiction, Factors to consider, (p. 400)
for discussion of topic.
Newly-discovered evidence
Effect of
State v. Helmick, 495 S.E.2d 262 (1997) (Maynard, J.)
Appellant was convicted of conspiracy to commit murder in the shooting

death of Michael Hart. Appellant was indicted along with two others, Lee
Allen and Jason Henthorne, and separate trials were held for each.
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Newly-discovered evidence (continued)

Effect of (continued)

State v. Helmick, (continued)

At appellant’s trial a Charlene Foster testified that appellant, Allen and
Henthorne were at her apartment one week prior to the shooting and discussed
shooting Hart. Another witness testified that Henthorne and Hart did not get
along and that Henthorne admitted to him that Henthorne killed Hart. Finally,
an Amy Below testified that she drove Henthorne to the scene of the shooting,
heard a loud bang and observed Henthorne return to her car with a shotgun in
hand.

Allen’s trial resulted in his acquittal. Three witnesses testified at Allen’s trial
who did not testify at appellant’s trial. Michael McDonald testified that
Charlene Foster told him it was her idea to kill Hart. He also claimed to have
seen a gun in Foster’s apartment. Henthorne testified that there was no plan
to kill Hart, that he did it of his own volition.

The trial court denied appellant’s motion under Rule 33 for new trial based on
newly discovered evidence, noting that appellant did not subpoena the
witnesses who later testified, nor did he even interview the co-defendants.
Further, in the court’s view, none of the testimony would have changed the
result.

Syl. pt. 1 - “ * “A new trial will not be granted on the ground of newly-
discovered evidence unless the case comes within the following rules: (1) The
evidence must appear to have been discovered since the trial, and, from the
affidavit of the new witness, what such evidence will be, or its absence
satisfactorily explained. (2) It must appear from facts stated in his affidavit
that plaintiff was diligent in ascertaining and securing his evidence, and that
the new evidence is such that due diligence would not have secured it before
the verdict. (3) Such evidence must be new and material, and not merely
cumulative; and cumulative evidence is additional evidence of the same kind
to the same point. (4) The evidence must be such as ought to produce an
opposite result at a second trial on the merits. (5) And the new trial will
generally be refused when the sole object of the new evidence is to discredit
or impeach a witness on the opposite side.” Syllabus, State v. Frazier, 162
W.Va. 602, 253 S.E.2d 534 (1979), quoting, Syl. pt. 1, Halstead v. Horton,
38 W.Va. 727, 18 S.E. 953 (1894).” Syl. Pt. 1, State v. King, 173 W.Va. 164,
313 S.E.2d 440 (1984).” Syllabus Point 1, State v. O’Donnell, 189 W.Va.
628, 433 S.E.2d 566 (1993).
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Newly-discovered evidence (continued)

Effect of (continued)

Photo arrays

State v. Helmick, (continued)

Syl. pt. 2 - “A new trial on the ground of after-discovered evidence or newly
discovered evidence is very seldom granted and the circumstances must be
unusual or special.” Syllabus Point 9, State v. Hamric, 151 W.Va. 1, 151
S.E.2d 252 (1966).

The Court noted appellant did not produce affidavits showing the nature of
new testimony. Further, the Court was not convinced that the trial court
abused its discretion in finding that the testimony at issue would have changed
the result. The Court also noted that due diligence was not exercised to obtain
the witnesses’ testimony. Further, the evidence appeared to be cumulative.
No error.

Effect of losing

Physical

State v. Taylor, 490 S.E.2d 748 (1997) (Per Curiam)

See EVIDENCE Admissibility, Identification in court, (p. 204) for discussion
of topic.

Right to inspect

State v. Crabtree, 482 S.E.2d 605 (1996) (Cleckley, J.)

Appellant was convicted of malicious wounding and battery. A stick was
used in the assault, which included sexual assault. Prior to trial appellant
moved for a separate forensic examination of the stick, which motion was
denied; the circuit court found no purpose in having a separate examination.
The prosecution’s examination was solely for the purpose of showing the stick
was somehow connected with the victim.



EVIDENCE

Physical (continued)

Right to inspect (continued)

State v. Crabtree, (continued)

Syl. pt. 7-Rule 16(a)(1)(C) of the West Virginia Rules of Criminal Procedure
requires that upon the request of the defendant the State shall permit the
defendant to inspect tangible objects that are material to the preparation of the
defendant’s defense. The right of inspection under this rule includes the right
to have the defendant’s own expert examine the tangible evidence that the
State contends was used or possessed by the defendant at the time of the
commission of the crime.

Syl. pt. 8 - A criminal defendant who desires to analyze an article or substance
in the possession or control of the State under Rule 16 of the West Virginia
Rules of Criminal Procedure should file a motion setting forth the
circumstances of the proposed analysis, the identity of the expert who will
conduct such analysis, and the expert’s qualifications and scientific back-
ground. The trial court may then, in its discretion, provide for appropriate
safeguards, including, where necessary, the performance of such tests at the
State laboratory under the supervision of the State’s analyst.

Upon reconsideration, the circuit court allowed a separate forensic
examination. For that reason only, the Court refused to reverse and remand.
See United States v. Armstrong, 116 S.Ct. 1480, 1485, 134 L.Ed.2d 687, 697
(1996); United States v. Vaughn, 736 F.2d 665, 666 (11th Cir. 1984), cert.
denied, 490 U.S. 1065, 109 S.Ct. 2064, 104 L.Ed.2d 629 (1989); United
States v. Gaultney, 606 F.2d 540, 545 (5th Cir. 1979). No error.

Plain view exception

State v. Lopez, 476 S.E.2d 227 (1996) (Per Curiam)

See SEARCH AND SEIZURE Warrantless search, Plain view exception, (p.
509) for discussion of topic.



EVIDENCE
Prejudicial

Displaying tattoos for identification
State v. Meade, 474 S.E.2d 481 (1996) (McHugh, C.J.)
See EVIDENCE Admissibility, Balancing test, (p. 178) for discussion of
topic.

Irrelevant evidence
State v. Phelps, 197 W.Va. 713, 478 S.E.2d 563 (1996) (Per Curiam)

See EVIDENCE Admissibility, Tattoos, (p. 216) for discussion of topic.

State v. Phelps, 197 W.Va. 713, 478 S.E.2d 563 (1996) (Per Curiam)
See EVIDENCE Admissibility, Irrelevant evidence, (p. 206) for discussion
of topic.

Prior inconsistent statement
State v. Blake, 478 S.E.2d 550 (1996) (Cleckley, J.)
See EVIDENCE Impeachment, Prior inconsistent statements, (p. 232) for
discussion of topic.
State v. Browning, 485 S.E.2d 1 (1997) (Maynard, J.)
See EVIDENCE Admissibility, Prior inconsistent statement, (p. 209) for
discussion of topic.

Prior voluntary statement without counsel

Impeachment using

State v. Degraw, 470 S.E.2d 215 (1996) (Workman, J.)

See EVIDENCE Impeachment, Prior voluntary statement without counsel,
(p. 235) for discussion of topic.



EVIDENCE
Privileges
Attorney-client
State v. Jarvis, 483 S.E.2d 38 (1996) (Albright, J.)
See PRIVILEGES Attorney-client privilege, Divorce attorney as witness, (p.
454) for discussion of topic.
Prompt presentment
Delay in taking before a magistrate
State v. Boxley, 496 S.E.2d 242 (1997) (Per Curiam)

See EVIDENCE Admissibility, Confessions, (p. 188) for discussion of topic.

Rape shield
Victim’s statements about unrelated offense
State v. Quinn, 490 S.E.2d 34 (1997) (Starcher, J.)

Appellant was convicted of sexual misconduct by a guardian. The infant
victim had made other statements about sexual misconduct against her by
other persons, which statements were held inadmissible.

In addition, the infant made statements to two witnesses, whose testimony was
admitted, regarding appellant’s sexual misconduct. The two witnesses were
her aunt and a social worker.

The infant began seeing a therapist after charges were brought. During
therapy she made statements to her therapist about being the victim of sexual
misconduct by other persons.



EVIDENCE

Rape shield (continued)

Victim’s statements about unrelated offense (continued)

State v. Quinn, (continued)

Syl. pt. 1 - Evidence that the alleged victim of a sexual offense has made
statements about being the victim of sexual misconduct, other than the
statements that the alleged victim has made about the defendant and that are
at issue in the state’s case against the defendant, is evidence of the alleged
victims “sexual conduct” and is within the scope of West Virginia’s rape
shield law, W.Va. Code, 61-8B-11 [1986] and West Virginia Rules of
Evidence 404(a) (3) [1994], unless the defendant establishes to the satisfaction
of trial judge outside of the presence of the jury that there is a strong
probability that the alleged victim’s statements are false.

Syl. pt. 2 - Requiring strong and substantial proof of the actual falsity of an
alleged victim’s other statements is necessary to reasonably minimize the
possibility that evidence which is within the scope of our rape shield law,
W.Va. Code,61-8B-11 [1986] and West Virginia Rules of Evidence 404(a)(3)
[1994], is not erroneously considered outside of its scope.

Syl. pt. 3 - A defendant who wishes to cross-examine an alleged victim of a
sexual offense about or otherwise introduce evidence about other statements
that the alleged victim has made about being the victim of sexual misconduct
must initially present evidence regarding the statements to the court out of the
presence of the jury and with fair notice to the prosecution, which presentation
may in the court’s discretion be limited to proffer, affidavit, or other method
that properly protects both the rights of the defendant and the alleged victim
and effectuates the purpose of our rape shield law, W.Va. Code, 61-8B-11
[1986] and West Virginia Rules of Evidence 404(a)(3) [1994].

Syl. pt. 4 - If the trial court finds that there is a strong probability that the
alleged victim of a sexual offense has made other statements which are false
of being the victim of sexual misconduct, evidence relating to those
statements may be considered by the court outside the scope of our rape shield
law, W.Va. Code, 61-8B-11 [1986] and West Virginia Rules of Evidence
404(a)(3) [1994].



EVIDENCE

Rape shield (continued)

Victim’s statements about unrelated offense (continued)

State v. Quinn, (continued)

Syl. pt. 5 - A determination of the probable falsity of other statements of being
the victim of sexual misconduct made by an alleged victim of a sexual offense
is not a determination of the admissibility of evidence regarding the state-
ments, nor is it a determination that cross-examination on the other statements
must be permitted. A falsity determination means only that evidence
regarding the other statements is not to be considered as evidence of an
alleged victim’s “sexual conduct” within the meaning of our rape shield law,
W.Va. Code,61-8B-11[1986] and West Virginia Rules of Evidence 404 (a)(3)
[1994]. The evidence remains subject to all other applicable evidentiary
requirements and considerations. Moreover, in the event that an ultimate
determination is made that such evidence is admissible, the state retains the
right to seek to rebut or impeach such evidence before the ultimate trier of
fact.

Syl. pt. 6 - Under West Virginia Rules of Evidence 801(d)(1)(B) [1994] a
prior consistent out-of-court statement of a witness who testifies and can be
cross-examined about the statement, in order to be treated as non-hearsay
under the provisions of the Rule, must have been made before the alleged
fabrication, influence, or motive came into being.

The Court noted that the victim’s statements of others’ misconduct toward the
victim, if true, constitute evidence of sexual misconduct to which the rape
shield statute applies. It is necessary that the trial court determine the truth of
the statements out of the jury’s presence. The defendant must show the falsity
of the statements. The Court noted that establishment of the falsity is
necessary for consideration under the rape shield law.

Here, appellant’s offer failed to show falsity. Appellant sought to introduce
statements by the alleged other perpetrators, which proffer the judge deemed
insufficient. The record was never actually vouched with the statements.
Similarly, the trial court refused attempts to cross-examine the victim, citing
the victim’s age and vulnerability; the Court concurred and noted pointedly
that appellant had earlier sought to introduce the victim’s statements about
other abuse for their truth so as to explain the medical findings of her physical
condition. No error.



EVIDENCE
Rape shield (continued)
Victim’s statements about unrelated offense (continued)
State v. Quinn, (continued)
As to the two witnesses who were allowed to testify as to the victim’s
statements about the abuse, the Court held the statements admissible as a prior
consistent statement West Virginia Rules of Evidence 801(d)(1)(B). The
allegations were made before any motive for fabrication came into being. See

Tome v. United States, 513 U.S. 150, 115 S.Ct. 696, 130 L.Ed.2d 574 (1995).
No error.

Religious beliefs
Admissibility
State v. Potter, 478 S.E.2d 742 (1996) (Cleckley, J.)
See EVIDENCE Admissibility, Religious beliefs, (p. 212) for discussion of
topic.
Reputation
Of victim
State v. Smith, 481 S.E.2d 747 (1996) (Per Curiam)
See HOMICIDE Self-defense, Character of victim, (p. 294) for discussion of
topic.
Sexual abuse victims’ statements
State v. Quinn, 490 S.E.2d 34 (1997) (Starcher, J.)

See EVIDENCE Rape shield, Victim’s statements about unrelated offense,
(p. 243) for discussion of topic.



EVIDENCE
Sexual offenses
Victim’s statements as to other attacks
State v. Quinn, 490 S.E.2d 34 (1997) (Starcher, J.)
See EVIDENCE Rape shield, Victim’s statements about unrelated offense,
(p. 243) for discussion of topic.
Second offense
Enhancement based on
State v. Williams, 490 S.E.2d 285 (1997) (Starcher, J.)
See EVIDENCE DUI, Conviction in another state, (p. 227) for discussion of
topic.
Silence as admission
Failure to reply
State v. Browning, 485 S.E.2d 1 (1997) (Maynard, J.)

See EVIDENCE Admissibility, Hearsay, (p. 202) for discussion of topic.

Sufficiency of evidence
State v. Strock, 495 S.E.2d 561 (1997) (Per Curiam)

See EVIDENCE Admissibility, Confessions, (p. 191) for discussion of topic.

DUI
State v. Knuckles, 196 W.Va. 416, 473 S.E.2d 131 (1996) (Per Curiam)

See DUI Sufficiency of evidence, (p. 163) for discussion of topic.



EVIDENCE
Suppression of
Standard for review
State v. Lacy, 468 S.E.2d 719 (1996) (Cleckley, J.)
See SEARCH AND SEIZURE Protective search, Admissibility of fruits of,
(p. 502) for discussion of topic.
Tangible objects
Inspection of
State v. Crabtree, 482 S.E.2d 605 (1996) (Cleckley, J.)

See EVIDENCE Physical, Right to inspect, (p. 240) for discussion of topic.

Tattoos
Admissibility

State v. Meade, 474 S.E.2d 481 (1996) (McHugh, C.J.)
See EVIDENCE Admissibility, Balancing test, (p. 178) for discussion of
topic.

Testimony elicited by judge
State v. Farmer, 490 S.E.2d 326 (1997) (Workman, C.J.)
See EVIDENCE Admissibility, Testimony elicited by judge, (p. 216) for dis-
cussion of topic.

Testimony implicating another
State v. Bradford, 484 S.E.2d 221 (1997) (Maynard, J.)

See EVIDENCE Admissibility, Testimony implicating another, (p. 217) for
discussion of topic.



EVIDENCE
Threats
Admissibility

State v. Degraw, 470 S.E.2d 215 (1996) (Workman, J.)
See EVIDENCE Admissibility, Threats against other than victim, (p. 218) for
discussion of topic.

Waiver of objections
State v. Browning, 485 S.E.2d 1 (1997) (Maynard, J.)

See APPEAL Failure to preserve, (p. 50) for discussion of topic.

State v. Knuckles, 196 W.Va. 416, 473 S.E.2d 131 (1996) (Per Curiam)

See EVIDENCE Admissibility, Invited error, (p. 205) for discussion of topic.

Pre-trial suppression of testimony
State v. Strock, 495 S.E.2d 561 (1997) (Per Curiam)

See EVIDENCE Admissibility, Confessions, (p. 191) for discussion of topic.

Witness sequestration
Violation of
State v. Omechinski, 468 S.E.2d 173 (1996) (Cleckley, J.)

See WITNESSES Sequestration, Violation of, (p. 587) for discussion of
topic.



EVIDENCE
Witnesses
Unavailable
State v. Blankenship, 480 S.E.2d 178 (1996) (Recht, J.)

See EVIDENCE Admissibility, Unavailable declarant, (p. 219) for discussion
of topic.



EX POST FACTO
Criminal versus civil application
State v. Smith, 482 S.E.2d 687 (1996) (Workman, J.)

See MENTAL HYGIENE Commitment, In lieu of criminal conviction, (p.
420) for discussion of topic.



EXPERT WITNESSES
Autopsy results
State v. McKenzie, 197 W.Va. 429, 475 S.E.2d 521 (1996) (Per Curiam)
See EXPERT WITNESSES Physicians, Use of autopsy, (p. 253) for
discussion of topic.
Defendant’s statements to
Opening door for impeachment
State v. Degraw, 470 S.E.2d 215 (1996) (Workman, J.)
See EVIDENCE Impeachment, Prior voluntary statement without counsel,
(p. 235) for discussion of topic.
Eyewitness identification
Denial of expert on
State v. Taylor, 490 S.E.2d 748 (1997) (Per Curiam)
Appellant was convicted of aggravated robbery. Several eyewitnesses
identified appellant as the perpetrator. Prior to trial appellant sought the
services of Dr. Kenneth Anchor, a psychiatrist, whom appellant claimed
would have testified as the psychology of eyewitness identification. The
accuracy of the identification was the ultimate issue.
Citing State ex rel. Foster v. Luff, 164 W.Va. 413,264 S.E.2d 477 (1980), the

Court found that arbitrary refusal to authorize an expert witness may be
reversible. Here, however, the Court found no error.



EXPERT WITNESSES

Physicians

Use of autopsy

State v. McKenzie, 197 W.Va. 429, 475 S.E.2d 521 (1996) (Per Curiam)

Appellant was convicted of second-degree murder in the death of his ex-
girlfriend. Evidence was adduced showing appellant shot her, then dumped
her over a cliff. Appellant’s current girlfriend confessed she heard the victim
mumbling before being dumped but the confession was apparently not
introduced into evidence. At trial, a Dr. Howard Kaufman testified as to the
victim’s ability to survive the gunshot. The court refused to order exhumation
of the body to allow for an independent examination.

The body was examined by the Deputy Medical Examiner. After the state
included Dr. Kaufman, a WVU neurosurgeon, the court ruled that Dr.
Kaufman could not use the girlfriend’s testimony as to the victim’s mumbling
in forming an opinion. Dr. Kaufman claimed the wound was survivable based
on the results of the autopsy. Appellant claimed the opinion was based on the
victim’s attempt to talk, a fact not in evidence and therefore the opinion itself
was inadmissible.

Syl. pt. 3 - “Any physician qualified as an expert may give an opinion about
physical and medical cause of injury or death. This opinion may be based in
part on an autopsy report.” Syl. pt. 5, State v. Jackson, 171 W.Va. 329, 298
S.E.2d 866 (1982).

Syl. pt. 4 - “If a court, in a murder prosecution, has power to order the body
of the deceased to be disinterred for examination for evidential purposes, it is
only when to do so is plainly necessary and essential to the justice and fairness
of trial, and is a matter in the discretion of the court, and its refusal to make
such order is, as a rule, not reviewable as cause for reversal.” Syllabus point
1, State v. Highland, 71 W.Va. 87,76 S.E. 140 (1912).

The Court found the expert’s opinion clearly admissible under Rule 702 of the
West Virginia Rules of Evidence. Experts need not base their opinions on
facts in evidence.

As to the refused exhumation, the Court found the medical examiner
preserved sufficient evidence for an independent analysis. No error in
refusing to exhume the body. Appellant was given a reasonable opportunity
to examine the state’s evidence. State v. Thomas, 187 W.Va. 686,421 S.E.2d
227 (1992).



EXPERT WITNESSES
Scope of opinion
State v. McKenzie, 197 W.Va. 429, 475 S.E.2d 521 (1996) (Per Curiam)

See EXPERT WITNESSES Physicians, Use of autopsy, (p. 253) for discus-
sion of topic.



EXPERTS
Inspection of tangible objects
State v. Crabtree, 482 S.E.2d 605 (1996) (Cleckley, J.)

See EVIDENCE Physical, Right to inspect, (p. 240) for discussion of topic.



EXTRADITION

Grounds for

State ex rel. Nelson v. Grimmett, 486 S.E.2d 588 (1997) (Per Curiam)

In a habeas corpus proceeding the Circuit Court of Logan County ordered the
Sheriff of Logan County to discharge petitioner from custody. The court
concluded appellant did not knowingly and intelligently waive her right to
counsel in South Carolina, which state sought her extradition.

Syl. pt. 1 - “The courts in an asylum state cannot determine constitutional
questions with regard to crimes charged against fugitives in a demanding state
in habeas corpus proceedings challenging the validity of extradition warrants.
It is for the courts of the demanding state to determine such question in the
first instance.” Syllabus Point 1, State ex rel. Mitchell v. Allen, 155 W.Va.
530, 185 S.E.2d 355 (1971).

Syl. pt. 2 - “In habeas corpus proceedings instituted to determine the validity
of custody where petitioners are being held in connection with extradition
proceedings, the asylum state is limited to considering whether the extradition
papers are in proper form; whether there is a criminal charge pending in the
demanding state; whether the petitioner was present in the demanding state at
the time the criminal offense was committed; and whether the petitioner is the
person named in the extradition papers.” Syllabus Point 2, State ex rel.
Mitchell v. Allen, 155 W.Va. 530, 185 S.E.2d 355 (1971).

Despite the lack of showing that appellant had counsel in South Carolina and
proof submitted to the Logan County Circuit Court that four of nine bad
checks there at issue had been paid off, the Court found the Circuit Court
could not determine whether appellant was represented in South Carolina.
Reversed and remanded.

Factors to consider

State ex rel. Nelson v. Grimmett, 486 S.E.2d 588 (1997) (Per Curiam)

See EXTRADITION Grounds for, (p. 256) for discussion of topic.



FELONY MURDER

Continuous transaction
State v. Wade, 490 S.E.2d 724 (1997) (Davis, J.)
See HOMICIDE Felony-murder, Sufficiency of evidence, (p. 285) for discus-
sion of topic.

Elements of
State v. Wade, 490 S.E.2d 724 (1997) (Davis, J.)
See HOMICIDE Felony-murder, Instructions on, (p. 285) for discussion of
topic.

Instructions
State v. Hottle, 197 W.Va. 529, 476 S.E.2d 200 (1996) (Per Curiam)
See HOMICIDE Felony-murder, Second-degree not lesser included offense,
(p. 283) for discussion of topic.

Lesser included offenses

Involuntary manslaughter
State v. Wade, 490 S.E.2d 724 (1997) (Davis, J.)
See HOMICIDE Felony-murder, Lesser included offenses, (p. 282) for dis-
cussion of topic.
Second-degree murder

State v. Wade, 490 S.E.2d 724 (1997) (Davis, J.)

See HOMICIDE Felony-murder, Lesser included offenses, (p. 282) for dis-
cussion of topic.



FELONY MURDER
Lesser included offenses (continued)
Second-degree murder (continued)
State v. Hottle, 197 W.Va. 529, 476 S.E.2d 200 (1996) (Per Curiam)
See HOMICIDE Felony-murder, Second-degree not lesser included offense,
(p. 283) for discussion of topic.
Test for
State v. Wade, 490 S.E.2d 724 (1997) (Davis, J.)
See HOMICIDE Felony-murder, Lesser included offenses, (p. 282) for dis-
cussion of topic.
Voluntary manslaughter
State v. Wade, 490 S.E.2d 724 (1997) (Davis, J.)
See HOMICIDE Felony-murder, Lesser included offenses, (p. 282) for dis-
cussion of topic.
Provocation
When underlying offense is delivery of a controlled substance
State v. Wade, 490 S.E.2d 724 (1997) (Davis, J.)
See HOMICIDE Felony-murder, Instructions on, (p. 281) for discussion of
topic.
Self-defense
Underlying felony delivery of controlled substance
State v. Wade, 490 S.E.2d 724 (1997) (Davis, J.)

See HOMICIDE Felony-murder, Instructions on, (p. 281) for discussion of
topic.



FELONY MURDER
Sufficiency of evidence
State v. Wade, 490 S.E.2d 724 (1997) (Davis, J.)

See HOMICIDE Felony-murder, Sufficiency of evidence, (p. 285) for discus-
sion of topic.



FIFTH AMENDMENT
Abuse and neglect

Effect on termination of parental rights

W.Va. DHHR ex rel. Wright v. Doris S., 197 W.Va. 489, 475 S.E.2d 865
(1996) (Workman, J.)

See ABUSE AND NEGLECT Termination of parental rights, Standard for,
(p. 30) for discussion of topic.
Confessions
Admissibility
State v. McKenzie, 197 W.Va. 429, 475 S.E.2d 521 (1996) (Per Curiam)
See SELF-INCRIMINATION/STATEMENTS BY DEFENDANT Confes-
sions, Admissibility, (p. 515) for discussion of topic.
Double jeopardy
Multiple offenses
State v. Broughton, 470 S.E.2d 413 (1996) (Workman, J)
See SENTENCING Double jeopardy, Delivery of marijuana and cocaine, (p.
531) for discussion of topic.
State v. Sears, 468 S.E.2d 324 (1996) (Cleckley, J.)
See DOUBLE JEOPARDY Parole restriction as multiple punishment,
Legislative intent, (p. 146) for discussion of topic.
Purpose of
State v. Broughton, 470 S.E.2d 413 (1996) (Workman, J)

See SENTENCING Double jeopardy, Delivery of marijuana and cocaine, (p.
531) for discussion of topic.



FIFTH AMENDMENT

Double jeopardy (continued)

Purpose of (continued)

Waiver of

State v. Sears, 468 S.E.2d 324 (1996) (Cleckley, J.)

See DOUBLE JEOPARDY Parole restriction as multiple punishment,
Legislative intent, (p. 146) for discussion of topic.

State v. Ivey, 474 S.E.2d 501 (1996) (McHugh, C.J.)

See SELF-INCRIMINATION/STATEMENTS BY DEFENDANT Waiver
of right, (p. 522) for discussion of topic.



FIRST AMENDMENT
Restrictions on
State v. Berrill, 474 S.E.2d 508 (1996) (Albright, J.)

See RIGHT TO ALLOCUTION Denial of, (p. 487) for discussion of topic.

Solicitation by lawyers not admitted in West Virginia
Lawyer Disciplinary Board v. Allen, 479 S.E.2d 317 (1996) (Albright, J.)

See ATTORNEYS Discipline, Lawyers not admitted in West Virginia, (p.
89) for discussion of topic.



FORENSIC EXAMINATIONS
Right to
State v. Crabtree, 482 S.E.2d 605 (1996) (Cleckley, J.)

See EVIDENCE Physical, Right to inspect, (p. 240) for discussion of topic.



FORFEITURE

Double jeopardy

State v. Greene, 473 S.E.2d 921 (1996) (Albright, J.)

See DOUBLE JEOPARDY Civil versus criminal penalties, (p. 142) for dis-
cussion of topic.

State v. One (1) 1994 Dodge Truck Auto., 478 S.E.2d 118 (1996) (Per
Curiam)

Appellant pled guilty to two counts of delivery of a controlled substance
within one thousand feet of a school. Pursuant to W.Va. Code 60A-7-703 and
704, the prosecution moved to forfeit the vehicle here at issue, which motion
was granted.

Appellant claimed double jeopardy principles were violated.

Syl. pt. - “West Virginia Code §§ 60A-7-703(a)(2) and (4) are not punitive for
the purposes of the guarantees against double jeopardy as expressed in the
United States and West Virginia Constitutions.” Syllabus point 3, State v.
Greene, 196 W.Va. 500, 473 S.E.2d 921 (1996).

Affirmed

Motor vehicles

State v. One (1) 1994 Dodge Truck Auto., 478 S.E.2d 118 (1996) (Per
Curiam)

See FORFEITURE Double jeopardy, (p. 264) for discussion of topic.



FOURTH AMENDMENT
Protective search
State v. Lacy, 468 S.E.2d 719 (1996) (Cleckley, J.)
See SEARCH AND SEIZURE Protective search, Admissibility of fruits of,
(p. 502) for discussion of topic.
Search and seizure
Standard for review
State v. Lacy, 468 S.E.2d 719 (1996) (Cleckley, J.)
See SEARCH AND SEIZURE Protective search, Admissibility of fruits of,
(p. 502) for discussion of topic.
Warrantless search
State v. Rahman, 483 S.E.2d 273 (1996) (Workman, J.)
See SEARCH AND SEIZURE Warrantless search, Incident to arrest, (p. 507)
for discussion of topic.
Warrant
Requirement for
State v. Lacy, 468 S.E.2d 719 (1996) (Cleckley, J.)
See SEARCH AND SEIZURE Protective search, Admissibility of fruits of,
(p. 502) for discussion of topic.
Warrantless search
Plain view exception
State v. Lopez, 476 S.E.2d 227 (1996) (Per Curiam)

See SEARCH AND SEIZURE Warrantless search, Plain view exception, (p.
509) for discussion of topic.



FOURTH AMENDMENT
Warrantless search (continued)
Plain view exception (continued)
State v. Rahman, 483 S.E.2d 273 (1996) (Workman, J.)

See SEARCH AND SEIZURE Warrantless search, Incident to arrest, (p. 507)
for discussion of topic.



FREE SPEECH
Restrictions on
State v. Berrill, 474 S.E.2d 508 (1996) (Albright, J.)

See RIGHT TO ALLOCUTION Denial of, (p. 487) for discussion of topic.



GOVERNOR
Power to commute sentences
State ex rel. Forbes v. Caperton, 481 S.E.2d 780 (1996) (Workman, J.)

See SENTENCING Commutation of, Governor’s power, (p. 527) for discus-
sion of topic.



GRAND JURY
Amending indictment
State v. Johnson, 476 S.E.2d 522 (1996) (McHugh, C.J.)

See INDICTMENT Amendments to, (p. 303) for discussion of topic.

Assistant prosecuting attorney
Authority to appear if non-resident
State v. Macri, 487 S.E.2d 891 (1996) (Workman, J.)
See PROSECUTING ATTORNEY Assistants, Residence of, (p. 469) for dis-
cussion of topic.
Power to render indictment
Residence of assistant prosecuting attorney
State v. Macri, 487 S.E.2d 891 (1996) (Workman, J.)

See PROSECUTING ATTORNEY Assistants, Residence of, (p. 469) for dis-
cussion of topic.



GUARDIANS AD LITEM
Abuse and neglect

DHHR v. Scott C. and Amanda J., 200 W.Va. 304, 489 S.E.2d 281 (1997)

(Per Curiam)

See ABUSE AND NEGLECT Findings required, (p. 12) for discussion of
topic.

In re Mark M., 201 W.Va. 265, 496 S.E.2d 215 (1997) (Per Curiam)

See ABUSE AND NEGLECT Child’s case plan, Requirements of, (p. 2) for
discussion of topic.

State ex rel. Amy M. v. Kaufman, 196 W.Va. 251, 470 S.E.2d 205 (1996)

(Workman, J.)

See ABUSE AND NEGLECT Guardians ad litem, Right to be heard, (p. 14)
for discussion of topic.



HABEAS CORPUS
Appellate brief
State ex rel. Edwards v. Duncil, No. 23357 (5/15/96) (Per Curiam)

See ATTORNEYS Duty to file appeal, (p. 94) for discussion of topic.

Appointed counsel not required
State ex rel. Watson v. Hill, 488 S.E.2d 476 (1997) (Workman, C.J.)
See APPOINTED COUNSEL No right to, Habeas corpus petition, (p. 77) for
discussion of topic.

Circuit court’s findings required
State ex rel. Watson v. Hill, 488 S.E.2d 476 (1997) (Workman, C.J.)
See APPOINTED COUNSEL No right to, Habeas corpus petition, (p. 77) for
discussion of topic.

Denial of access to courts
State ex rel. Osborne v. Kirby, No. 23982 (7/11/97) (Per Curiam)
See PRISON/JAIL CONDITIONS Punitive segregation, Denial of access to
courts, (p. 453) for discussion of topic.

Denial of due process
State ex rel. Osborne v. Kirby, No. 23982 (7/11/97) (Per Curiam)
See PRISON/JAIL CONDITIONS Punitive segregation, Denial of access to
courts, (p. 453) for discussion of topic.

Duty to rule upon
State ex rel. Dotson v. Hoke, No. 23799 (12/6/96) (Per Curiam)

See JUDGES Duties, Duty to rule, (p. 360) for discussion of topic.



HABEAS CORPUS

Evidentiary hearing required

Extradition

Nazelrod v. Hun, 486 S.E.2d 322 (1997) (Per Curiam)

Appellant was convicted of first-degree murder and sentenced to life with
mercy. His first appeal was denied. Thereupon appellant filed for post-
conviction habeas corpus relief, raising all issues previously raised on appeal.
The circuit court denied the petition without granting a hearing.

Syl. - “A habeas corpus petitioner is entitled to careful consideration of his
grounds for relief, and the court before which the writ is made returnable has
aduty to provide whatever facilities and procedures are necessary to afford the
petitioner an adequate opportunity to demonstrate his entitlement to relief.”
Syllabus Point 5, Gibson v. Dale, 173 W.Va. 681, 319 S.E.2d 806 (1984).

Although recognizing that not every petition for habeas corpus necessitates a
hearing, Perdue v. Coiner, 156 W.Va. 467, 194 S.E.2d 657 (1973), the Court
found these circumstances required a hearing. Appellant claimed the trial
court erred in determining his statements to police were voluntary; and that his
counsel was ineffective. Especially in light of the ineffective assistance claim,
the Court deemed a hearing necessary. Reversed.

Limits of inquiry

Generally

State ex rel. Nelson v. Grimmett, 486 S.E.2d 588 (1997) (Per Curiam)

See EXTRADITION Grounds for, (p. 256) for discussion of topic.

State ex rel. Wimmer v. Trent, 487 S.E.2d 302 (1997) (Per Curiam)

See INEFFECTIVE ASSISTANCE Standard for, (p. 316) for discussion of
topic.



HABEAS CORPUS

Ineffective assistance

State ex rel. Bailey v. Legursky, 490 S.E.2d 858 (1997) (Per Curiam)

See INEFFECTIVE ASSISTANCE Standard for, (p. 315) for discussion of
topic

State ex rel. Strogen v. Trent, 469 S.E.2d 7 (1996) (Per Curiam)

See INEFFECTIVE ASSISTANCE Standard for, (p. 318) for discussion of
topic.

State ex rel. Wimmer v. Trent, 487 S.E.2d 302 (1997) (Per Curiam)

See INEFFECTIVE ASSISTANCE Standard for, (p. 316) for discussion of
topic.

Moot when client released

Kemp v. State, No. 23980 (12/16/97) (Per Curiam)

Petitioner was incarcerated in the penitentiary for sexual abuse. His petition
claimed ineffective assistance of counsel and certain trial errors by the court.
One week prior to oral arguments he was released from the penitentiary.

Syl. pt. - “Moot questions or abstract propositions, the decision of which
would avail nothing in the determination of controverted rights of persons or
of property, are not properly cognizable by a court.” Syllabus Point 1, State
ex rel. Lilly v. Carter, 63 W.Va. 684, 60 S.E. 873 (1908).

The Court refused to consider whether parole or probation status are sufficient
restrictions of ones freedom to justify a writ (with a hint that different facts
may allow a writ). Further, the Court recognized that a writ of coram nobis
may still be available.

Parole revocation

State ex rel. Schoolcraft v. Merritt, No. 23850 (7/8/97) (Per Curiam)

See PAROLE Revocation of, Domestic violence, (p. 432) for discussion of
topic.



HABEAS CORPUS

Parole violations

Plea bargain

State ex rel. Smith v. Duncil, 483 S.E.2d 272 (1996) (Per Curiam)

Petitioner was released on parole 14 February 1995; on 11 January 1996 he
was charged with seven parole violations and by order dated 26 April 1996 the
Parole Board revoked his parole. The order was signed by only one member
of the Board.

Prior to the date of return for the writ of habeas corpus, petitioner’s attorney
wrote a letter saying the Parole Board appeared to comply with State ex rel.
Eads v. Duncil, 196 W.Va. 604, 474 S.E.2d 534 (1996) because the Board’s
Secretary signed a statement saying all three Board members had considered
and ruled on petitioner’s revocation. Dismissed.

State ex rel. Thompson v. Watkins, 488 S.E.2d 894 (1997) (Per Curiam)

See PLEA BARGAIN Finding of fact required, (p. 442) for discussion of
topic.

Plea bargain different from face of indictment

Sentence

State ex rel. Thompson v. Watkins, 488 S.E.2d 894 (1997) (Per Curiam)

See PLEA BARGAIN Finding of fact required, (p. 442) for discussion of
topic.

Enhancement of

State ex rel. Chadwell v. Duncil, 474 S.E.2d 573 (1996) (Per Curiam)

See SENTENCING Enhancement, Based on enhanced misdemeanor, (p. 536)
for discussion of topic.



HABEAS CORPUS
Standard for review
State v. Rahman, 483 S.E.2d 273 (1996) (Workman, J.)

See EVIDENCE Admissibility, Collateral crimes, (p. 185) for discussion of
topic.



HARMLESS ERROR
Co-conspirator’s statements
State v. Helmick, 495 S.E.2d 262 (1997) (Maynard, J.)
See EVIDENCE Admissibility, Co-conspirator’s statements, (p. 181) for dis-
cussion of topic.
Fact proved by other evidence
State v. Helmick, 495 S.E.2d 262 (1997) (Maynard, J.)

See EVIDENCE Admissibility, Co-conspirator’s statements, (p. 181) for dis-
cussion of topic.

Hearsay
State v. Helmick, 495 S.E.2d 262 (1997) (Maynard, J.)
See EVIDENCE Admissibility, Co-conspirator’s statements, (p. 181) for dis-
cussion of topic.

Indictments

Defects not raised pre-trial
State ex rel. Thompson v. Watkins, 488 S.E.2d 894 (1997) (Per Curiam)

See INDICTMENT Sufficiency of, Burglary, (p. 310) for discussion of topic.

Plea bargain
Trial court’s duty to advise defendant
State v. Stone, 488 S.E.2d 400 (1997) (Per Curiam)

See PLEA BARGAIN Standard for, (p. 443) for discussion of topic.



HEARSAY
Admissibility
State v. Browning, 485 S.E.2d 1 (1997) (Maynard, J.)

See APPEAL Failure to preserve, (p. 50) for discussion of topic.

State v. Phelps, 197 W.Va. 713, 478 S.E.2d 563 (1996) (Per Curiam)

See EVIDENCE Admissibility, Hearsay, (p. 203) for discussion of topic.

Prior inconsistent statements
State v. Crabtree, 482 S.E.2d 605 (1996) (Cleckley, J.)
See EVIDENCE Admissibility, Prior inconsistent statements, (p. 210) for
discussion of topic.
Statement against penal interest
In the Interest of Anthony Ray Mc., 489 S.E.2d 289 (1997) (Davis, J.)

See EVIDENCE Admissibility, Hearsay, (p. 198) for discussion of topic.



HOME CONFINEMENT
Conditions for
State v. Hughes, 476 S.E.2d 189 (1996) (Workman, J.)
See SENTENCING Home confinement, Credit for time served pre-trial, (p.
541) for discussion of topic.
Credit for time served pre-trial
State v. Hughes, 476 S.E.2d 189 (1996) (Workman, J.)
See SENTENCING Home confinement, Credit for time served pre-trial, (p.
541) for discussion of topic.
Increased severity of sentence
Denial of due process
State v. Williams, 490 S.E.2d 285 (1997) (Starcher, J.)
See DUE PROCESS Magistrate court conviction, Circuit court imposes
higher penalty, (p. 155) for discussion of topic.
While free on bail
Distinguished from sentence of home confinement
State v. McGuire, 490 S.E.2d 912 (1997) (Workman, C.J.)
Appellant was convicted of voluntary manslaughter. She claimed on appeal

that she should be given credit for time spent on home confinement while
released on pretrial bail.



HOME CONFINEMENT
While free on bail (continued)
Distinguished from sentence of home confinement (continued)
State v. McGuire, (continued)

Syl. pt. 4 - “When a person who has been arrested, but not yet convicted of a
crime, is admitted to pre-trial bail with the condition that he be restricted to
home confinement pursuant to West Virginia Code § 62-1C-2(c) (1992), the
home confinement restriction is not considered the same as actual
confinement in jail, nor is it considered the same as home confinement under
the Home Confinement Act, West Virginia Code §§ 62-11B-1 to -12 (1993).
Therefore, the time spent in home confinement when it is a condition of bail
under West Virginia Code § 62-1C-2(c) does not count as credit toward a
sentence subsequently imposed.” Syl. Pt. 4, State v. Hughes, 197 W.Va. 518,
476 S.E.2d 189 (1996).

The Court found the Home Confinement Act, W.Va. Code 62-11B-1, et seq.,
inapplicable because appellant was not convicted while she was at home.
Even though the bail conditions were very similar, the Act did not apply. No
credit for time served. No error.



HOMICIDE
Automatism
State v. Hinkle, 200 W.Va. 280, 489 S.E.2d 257 (1996) (Cleckley, J.)
See INVOLUNTARY MANSLAUGHTER Unconsciousness as defense, (p.
341) for discussion of topic.
Character of victim
State v. Smith, 481 S.E.2d 747 (1996) (Per Curiam)
See HOMICIDE Self-defense, Character of victim, (p. 294) for discussion of
topic.
Co-counsel
No requirement for
State v. Phelps, 197 W.Va. 713, 478 S.E.2d 563 (1996) (Per Curiam)
See APPOINTED COUNSEL Co-counsel in murder case, (p. 77) for dis-
cussion of topic.
Evidence
Victim’s surviving spouse and children
State v. Wade, 490 S.E.2d 724 (1997) (Davis, J.)

See EVIDENCE Admissibility, Surviving spouse and children, (p. 215) for
discussion of topic.



HOMICIDE

Felony-murder

Instructions on

State v. Wade, 490 S.E.2d 724 (1997) (Davis, J.)

During the consummation of the sale of crack cocaine, appellant shot and
killed the customer following a disagreement as to the crack’s sufficiency.
Appellant and his companion were jointly charged with felony-murder.
Appellant’s co-defendant pled to second-degree murder and testified against
him.

The circuit court rejected appellant’s self-defense and provocation
instructions, holding these are not available under a felony-murder charge. It
was clear that appellant was not the initial aggressor here; on the other hand,
appellant was not in fear of bodily injury.

Syl. pt. 1 - ““[T]he elements which the State is required to prove to obtain a
conviction of felony-murder are: (1) the commission of, or attempt to commit,
one or more of the enumerated felonies; (2) the defendant’s participation in
such commission or attempt; and (3) the death of the victim as a result of
injuries received during the course of such commission or attempt.” State v.
Williams, 172 W.Va. 295,311, 305 S.E.2d 251, 267 (1983).” Syllabus point
5, State v. Mayle, 178 W.Va. 26, 357 S.E.2d 219 (1987).

Syl. pt. 2 - Self-defense and provocation instructions are not available in
response to a charge of felony-murder where the predicate felony is the
delivery of a controlled substance.

The Court noted that any theory of self-defense must be established in relation
to the underlying felony. The underlying felony here was delivery of a
controlled substance. Asamatter of law, neither provocation nor self-defense
is available. No error.

Instructions on second-degree not required

State v. Hottle, 197 W.Va. 529, 476 S.E.2d 200 (1996) (Per Curiam)

See HOMICIDE Felony-murder, Second-degree not lesser included offense,
(p. 283) for discussion of topic.



HOMICIDE

Felony-murder (continued)

Lesser included offenses

State v. Wade, 490 S.E.2d 724 (1997) (Davis, J.)

See HOMICIDE Felony-murder, Lesser included offenses, (p. 282) for dis-
cussion of topic.

State v. Wade, 490 S.E.2d 724 (1997) (Davis, J.)

Appellant was convicted of felony-murder for a killing associated with
delivery of a controlled substance. He claimed that second-degree murder,
along with voluntary and involuntary manslaughter, are lesser included
offenses; the trial judge erred in refusing his instructions thereon.

Syl. pt. 3 - ““The test of determining whether a particular offense is a lesser
included offense is that the lesser offense must be such that it is impossible to
commit the greater offense without first having committed the lesser offense.
An offense is not a lesser included offense if it requires the inclusion of an
element not required in the greater offense.” Syl. pt. 1, State v. Louk, 169
W.Va. 24, 285 S.E.2d 432 (1981).” Syllabus point 3, State v. Hays, 185
W.Va. 664, 408 S.E.2d 614 (1991).

Syl. pt. 4 - As amatter of law, second-degree murder, voluntary manslaughter,
and involuntary manslaughter are not lesser included offenses of felony-
murder.

Malice is required for second murder but not for felony-murder, therefore
second-degree murder is not a lesser included offense. The intent to commit
the killing is required for voluntary manslaughter but only the intent to
commit the felony is required for felony-murder so voluntary manslaughter is
not a lesser included offense of felony-murder. Lastly, although engaging in
an unlawful act can be required for both involuntary manslaughter and felony-
murder, when that unlawful act has been enumerated as a underlying offense
for felony-murder, involuntary manslaughter is not a lesser included offense.
No error.



HOMICIDE

Felony-murder (continued)

Second-degree not lesser included offense

State v. Hottle, 197 W.Va. 529, 476 S.E.2d 200 (1996) (Per Curiam)

Appellant was convicted of felony murder, attempted murder in the first
degree, kidnaping, aggravated robbery and grand larceny. He claimed on
appeal that the jury should have been instructed on second-degree murder.
Appellant claimed at trial that he killed the victims but claimed he was
threatened with a deadly weapon.

The prosecution noted that appellant was indicted on felony murder and that
second-degree murderis not a lesser included offense. The question presented
to the jury was whether appellant killed the victims while committing or
attempting to break and enter.

Syl. pt. 5 - ““In a prosecution for first-degree murder, the State must submit
jury instructions which distinguish between the two categories of first-degree
murder--willful, deliberate, and premeditated murder and felony-murder--if,
under the facts of the particular case, the jury can find the defendant guilty of
either category of first-degree murder. When the State also proceeds against
the defendant on the underlying felony, the verdict forms provided to the jury
should also reflect the foregoing distinction so that, if a guilty verdict is
returned, the theory of the case upon which the jury relied will be apparent.’
Syl. pt. 9, State v. Giles, 183 W.Va. 237, 395 S.E.2d 481 (1990).” Syllabus
Point 1, State v. Walker, 188 W.Va. 661, 425 S.E.2d 616 (1992).

Syl. pt. 6 - ““The test of determining whether a particular offense is a lesser
included offense is that the lesser offense must be such that it is impossible to
commit the greater offense without first having committed the lesser offense.
An offense is not a lesser included offense if it requires the inclusion of an
element not required in the grater offense.” Syllabus Point 1, State v. Louk,
169 W.Va. 24, 285 S.E.2d 432 (1981) [overruled on other grounds, State v.
Jenkins, 191 W.Va. 87, 443 S.E.2d 244 (1994).” Syllabus Point 1, State v.
Neider, 170 W.Va. 662, 295 S.E.2d 902 (1982).

Because appellant was indicted and tried on felony murder, no error in
refusing to give second-degree murder instructions.



HOMICIDE

Felony-murder (continued)

Sufficiency of evidence

State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1996) (Cleckley, J.)

Appellant was convicted of first-degree murder in the death of his infant son.
He claimed on appeal that the evidence was insufficient to establish
premeditation or intent; and that he suffered from “diminished capacity” at the
time of the killing.

The evidence showed that appellant subjected his infant son to a continuous
pattern of severe physical and emotional abuse. The immediate cause of death
was appellant’s throwing the child into the bathroom where the child hit his
head on the tub, causing a fatal skull fracture. Appellant refused to take the
child to the hospital.

After his wife finally called an ambulance appellant apparently did assist a
neighbor in giving CPR. Following the child’s death, DHHR was contacted
and the investigating social worker found both appellant and his wife to be
unremorseful. The medical examiner testified that the injuries were “a classic
case of an abused child.” Appellant admitted he was a bad parent and did not
deny he hit the child and dropped him on his head; his primary defense was
he did not intend to kill his son, being in a “rage” at the time of the killing.

Syl. pt. 1 - “The function of an appellate court when reviewing the sufficiency
of the evidence to support a criminal conviction is to examine the evidence
admitted at trial to determine whether such evidence, if believed, is sufficient
to convince a reasonable person of the defendant’s guilt beyond a reasonable
doubt. Thus, the relevant inquiry is whether, after reviewing the evidence in
the light most favorable to the prosecution, any rational trier of fact could
have found the essential elements of the crime proved beyond a reasonable
doubt.” Syllabus Point 1, State v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163
(1995).

Syl. pt. 2 - When a criminal defendant undertakes a sufficiency challenge, all
the evidence, direct and circumstantial, must be viewed from the prosecutor’s
coign of vantage, and the viewer must accept all reasonable inferences from
it that are consistent with the verdict. This rule requires the trial judge to
resolve all evidentiary conflicts and credibility questions in the prosecutor’s
favor; moreover, as among competing inferences of which two or more are
plausible, the judge must choose the inference that best fits the prosecutor’s
theory of guilt.
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Felony-murder (continued)

Sufficiency of evidence (continued)

State v. LaRock, (continued)

The Court noted the prosecution need no longer prove that all other reasonable
hypotheses of innocence are excluded in circumstantial cases. See State v.
Guthrie, 194 W.Va. 657, 667-70, 461 S.E.2d 163, 173-76 (1995). All
credibility issues must be resolved in the jury’s favor, both at the trial court
and appellate court level (de novo review is made of the trial court’s ruling on
appellant’s motion for acquittal).

Here, the Court found the evidence of appellant’s pattern of abuse over-
whelming. Further, appellant’s actions at the time of the incident clearly
showed no concern for the child, giving rise to an inference of premeditation
and deliberation. Motion for acquittal was properly refused and the case
submitted to the jury. (See Guthrie, note 24, 194 W.Va. at 676, 461 S.E.2d
182: three categories of evidence which support first-degree murder
conviction).

State v. Wade, 490 S.E.2d 724 (1997) (Davis, J.)

Appellant was convicted of felony-murder in connection to the sale of crack
cocaine. Appellant accompanied his friend, an occasional drug dealer, to a
street corner where drug sales were common. Appellant was carrying a pistol
and showed it to his friend. It was uncontested that the friend conducted at
least two sales that evening; appellant and others present were aware of the
sales.

The victim pulled up to the corner in his truck and indicated he wanted to buy
crack cocaine. Because he did not know the victim, the seller did not respond.
A bystander, who knew the victim, then proceeded to speak to him and served
as an intermediary in the subsequent sale.

During the actual delivery, however, the bystander took part of the cocaine,
resulting in the victim’s protest. The bystander took the victim’s wallet and
ran toward the group where appellant and the seller stood. The victim pursued
and was attacked. During the melee the victim noticed his truck rolling
toward the seller’s car; he reentered the truck and began backing toward the
car. Testimony conflicted regarding whether members of the group felt they
were in danger.



HOMICIDE

Felony-murder (continued)

Sufficiency of evidence (continued)

State v. Wade, (continued)

At the seller’s urging, appellant fired his pistol toward the back of the truck,
fatally wounding the driver.

Syl. pt. 5 - ““A person who is the absolute perpetrator of a crime is a principal
in the first-degree, and a person who is present, aiding and abetting the fact to
be done, is a principal in the second-degree.” Syllabus point 5, State v.
Fortner, 182 W.Va. 345, 387 S.E.2d 812 (1989).” Syllabus point 3, State v.
Mullins, 193 W.Va. 315, 456 S.E.2d 42 (1995).

Syl. pt. 6 - “ ¢ *“ ‘Merely witnessing a crime, without intervention, does not
make a person a party to its commission unless his interference was a duty,
and his non-interference was one of the conditions of the commission of the
crime; or unless his non-interference was designed by him and operated as an
encouragement to or protection of the perpetrator.” Syllabus, State v.
Patterson, 109 W.Va. 588, [155 S.E. 661] [1930].”” Syllabus Point 3, State
v. Haines, 156 W.Va. 281, 192 S.E.2d 879 (1972)." Syl. Pt. 9, State v.
Fortner, 182 W.Va. 345, 387 S.E.2d 812 (1989).” Syllabus point 3, State v.
Kirkland, 191 W.Va. 586, 447 S.E.2d 278 (1994).

Syl. pt. 7 - “‘Proof that the defendant was present at the time and place the
crime was committed is a factor to be considered by the jury in determining
guilt, along with other circumstances, such as the defendant’s association with
or relation to the perpetrator and his conduct before and after the commission
of the crime.” Syl. Pt. 10, State v. Fortner, 182 W.Va. 345, 387 S.E.2d 812
(1989).” Syllabus point 4, State v. Kirkland, 191 W.Va. 586, 447 S.E.2d 278
(1994).

Syl. pt. 8 - “Under the concerted action principle, a defendant who is present
at the scene of a crime and, by acting with another, contributes to the criminal
act, is criminally liable for such offense as if he were the sole perpetrator.”
Syllabus point 11, State v. Fortner, 182 W.Va. 345,357,387 S.E.2d 812, 823
(1989).

Syl. pt. 9 - “The felony-murder statute applies where the initial felony and the
homicide are parts of one continuous transaction, and are closely related in
point of time, place, and causal connection, as where the killing is done in
flight from the scene of the crime to prevent detection or promote escape.”
Syllabus point 2, State v. Wayne, 169 W.Va. 785, 289 S.E.2d 480 (1982).
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Felony-murder (continued)

Sufficiency of evidence (continued)

State v. Wade, (continued)

The Court noted the underlying offense here, delivery of a controlled
substance, is defined by delivery or possession with intent to deliver; only a
“knowing” or “intentional” delivery is prohibited. Something more than mere
presence during the delivery was required for appellant to be guilty of aiding
and abetting (principal in the second degree).

The Court found that the underlying offense was committed and that
appellant’s acts were “designed by him and operated as an encouragement to
or protection of the perpetrator.” Kirkland, supra. Further, it was clear that
the victim’s death resulted from the injuries received during the commission
of the felony. No error.

First-degree murder

Instructions distinguishing categories

State v. Hottle, 197 W.Va. 529, 476 S.E.2d 200 (1996) (Per Curiam)

See HOMICIDE Felony-murder, Second-degree not lesser included offense,
(p. 283) for discussion of topic.

No right to co-counsel

State v. Phelps, 197 W.Va. 713, 478 S.E.2d 563 (1996) (Per Curiam)

See APPOINTED COUNSEL Co-counsel in murder case, (p. 77) for dis-
cussion of topic.

Sufficiency of evidence

State v. Browning, 485 S.E.2d 1 (1997) (Maynard, J.)

Appellant was convicted of murder. The victim was found on a roadside
beside his vehicle. Lying next to the body was an empty .22 shell. The
prosecution’s theory was that appellant lured the victim, her boyfriend, to the
scene because he had severed their relationship. Appellant challenged the
sufficiency of the evidence.
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First-degree murder (continued)

Sufficiency of evidence (continued)

Instructions

State v. Browning, (continued)

Syl. pt. 1 - “The function of an appellate court when reviewing the sufficiency
of the evidence to support a criminal conviction is to examine the evidence
admitted at trial to determine whether such evidence, if believed, is sufficient
to convince a reasonable person of the defendant’s guilt beyond a reasonable
doubt. Thus, the relevant inquiry is whether, after viewing the evidence in the
light most favorable to the prosecution, any rational trier of fact could have
found the essential elements of the crime proved beyond a reasonable doubt.”
Syllabus Point 1, State v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163 (1995).

The Court found that the essential elements of first-degree murder, an
unlawful killing of another with malice, premeditation and deliberation, were
present. The state proved the victim was killed by a gunshot, five witnesses
saw appellant or her car at the murder scene at the appropriate time and an
eyewitness saw the victim stagger and fall after hearing a gunshot. The
witness also saw appellant leave the scene.

There was testimony that appellant persuaded the victim to meet her, that she
and the victim had argued and the victim had left. The Court noted a jury may
infer malice from the use of a deadly weapon in circumstances without
excuse, provocation or justification. State v. Miller, 197 W.Va. 588, 476
S.E.2d 535 (1996). Taken in the light most favorable to the prosecution, the
evidence here was sufficient. No error.

Felony murder

State v. Hottle, 197 W.Va. 529, 476 S.E.2d 200 (1996) (Per Curiam)

See HOMICIDE Felony-murder, Second-degree not lesser included offense,
(p. 283) for discussion of topic.



HOMICIDE

Instructions (continued)

Lesser

Malice

included offenses
State v. Hottle, 197 W.Va. 529, 476 S.E.2d 200 (1996) (Per Curiam)

See HOMICIDE Felony-murder, Second-degree not lesser included offense,
(p. 283) for discussion of topic.

State v. Browning, 485 S.E.2d 1 (1997) (Maynard, J.)

Appellant was convicted of first-degree murder. At trial the court gave the
following prosecution instruction:

The court instructs the jury that in a prosecution for
murder, if the state proves beyond a reasonable doubt
that the defendant, without lawful justification, excuse
or provocation, shot the deceased with a firearm, then
from such circumstances it may be inferred that the
defendant acted with malice and the intent to kill.

No instruction was given telling the jury that the presumption of malice was
rebuttable. Further, appellant claimed the instruction unconstitutionally
relieved the prosecution of its duty to prove each element beyond a reasonable
doubt. Yatesv. Evart, 500 U.S.391, 111 S.Ct. 1884, 114 L.Ed.2d 432 (1991);
State v. Jenkins, 191 W.Va. 87, 443 S.E.2d 244 (1994).

Syl. 2- In a murder case, an instruction that a jury may infer malice and the
intent to kill where the State proves beyond a reasonable doubt that the
defendant, without lawful justification, excuse or provocation, shot the victim
with a firearm, does not unconstitutionally shift the burden of proof.

The question was whether the jury was properly instructed on the law, taking
all instructions as a whole. State v. Miller, 197 W.Va. 588 at 607,476 S.E.2d
535 at 554 (1996). The Court found the instruction here merely allowed the
jury to infer malice, it did not require a presumption of malice. No error.

State v. Miller, 197 W.Va. 588, 476 S.E.2d 535 (1996) (Cleckley, J.)

Appellant was convicted of first-degree murder. Over defense objection the
court gave the following instruction:
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Instructions (continued)

Malice (continued)

State v. Miller, (continued)

“The Court instructs the jury that in a prosecution for
murder, if the State proves beyond a reasonable doubt
that the defendant, without lawful justification, excuse
or provocation, fired a deadly weapon in the direction
where a person was located then from such circum-
stances it may be inferred that the defendant acted with
malice and the intent to kill.”

Appellant claimed this instruction was banned in State v. Jenkins, 191 W.Va.
87, 443 S.E.2d 244 (1994). Further, appellant alleged the instruction
improperly creates a presumption of an element of the offense. Appellant
claimed no evidence was introduced of premeditation, deliberation or malice.
Without the inference, the jury could not have convicted of any higher charge
than manslaughter. Finally, the instruction shifted the burden of proof to the
defense by relieving the prosecution of proving an essential element.

Syl. pt. 7 - In instructing a jury as to the inference of malice, a trial court must
prohibit the jury from finding any inference of malice from the use of a
weapon until the jury is satisfied that the defendant did in fact use a deadly
weapon. If the jury believes, however, there was legal justification, excuse,
or provocation, the inference of malice does not arise and malice must be
established beyond a reasonable doubt independently without the aid of the
inference. If requested by a defendant, the trial court must instruct the jury
that the defendant has no obligation to offer evidence on the subject and the
jury may not draw any inference from the defendant’s silence.

The Court noted the purpose of instructions is to guide the jury as to the law
and the theory of defense; instructions are to taken as a whole. The
instruction here did not create an impermissible presumption. Merely
allowing a permissible inference, as here, is not the same. See State v.
Starkey, 161 W.Va. 517, 244 S.E.2d 219 (1978).

Similarly, the instruction here did not violate Jenkins, supra, because, unlike
Jenkins, the instruction here did not instruct the jury to reject all defenses.
The jury was given a choice whether to infer malice from use of the weapon.
Only if the prosecution established “the absence of excuse, justification, or
provocation beyond a reasonable doubt” could the inference be used.



HOMICIDE
Instructions (continued)

Malice (continued)
State v. Miller, (continued)
Appellant’s defense essentially was incapacitation due to alcohol and drugs
or accidental killing, both inconsistent with malice. However, the jury was
free to determine whether these defenses were supported by the evidence. The
Court noted that upon request an instruction must be given that the defendant
did not have an obligation to offer evidence on this point and the jury may not
draw any conclusion from the defendant’s silence (QUERY: why not make
this instruction mandatory?). No error.

Involuntary manslaughter

Automatism
State v. Hinkle, 200 W.Va. 280, 489 S.E.2d 257 (1996) (Cleckley, J.)
See INVOLUNTARY MANSLAUGHTER Unconsciousness as defense, (p.
341) for discussion of topic.

Sufficiency of evidence
State v. Hughes, 476 S.E.2d 189 (1996) (Workman, J.)
See INVOLUNTARY MANSLAUGHTER Sufficiency of evidence, (p. 340)
for discussion of topic.

Unconsciousness

State v. Hinkle, 200 W.Va. 280, 489 S.E.2d 257 (1996) (Cleckley, J.)

See INVOLUNTARY MANSLAUGHTER Unconsciousness as defense, (p.
341) for discussion of topic.



HOMICIDE
Malice
State v. Miller, 197 W.Va. 588, 476 S.E.2d 535 (1996) (Cleckley, J.)

See HOMICIDE Instructions, Malice, (p. 289) for discussion of topic.

Inference from use of firearm
State v. Browning, 485 S.E.2d 1 (1997) (Maynard, J.)

See HOMICIDE Instructions, Malice, (p. 289) for discussion of topic.

Murder
Accessory after the fact
State v. Bradford, 484 S.E.2d 221 (1997) (Maynard, J.)

Appellant was convicted of first-degree murder and second-degree sexual
assault. The trial court refused an instruction on accessory after the fact as a
lesser included offense or a theory of the case. Accessory after the fact was
not included on the verdict form.

Appellant claimed to have been having sex with his stepmother when his
father arrived home. He claimed he went to the front door, heard a shot and
turned to find his stepmother with a rifle in her hand, with his father dead on
the porch. Appellant admitted to dismembering the body and hiding it.

Syl. pt. 2 - Accessory after the fact to murder is not a lesser included offense
of the crime of murder.

Syl. pt. 3 - “Whether facts are sufficient to justify the delivery of a particular
instruction is reviewed by this Court under an abuse of discretion standard.
In criminal cases where a conviction results, the evidence and any reasonable
inferences are considered in the light most favorable to the prosecution.” Syl.
pt. 12, State v. Derr, 192 W.Va. 165, 451 S.E.2d 731 (1994).

Syl. pt. 4 - “The test of determining whether a particular offense is a lesser
included offense is that the lesser offense must be such that it is impossible to
commit the greater offense without first having committed the lesser offense.
An offense is not a lesser included offense if it requires the inclusion of an
element not required in the greater offense.” Syl. pt. 1, State v. Louk, 169
W.Va. 24, 285 S.E.2d 432 (1981).
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Murder (continued)

Accessory after the fact (continued)

State v. Bradford, (continued)

Syl. pt. 5 - “A trial court’s refusal to give a requested instruction is reversible
error only if...the instruction is a correct statement of law....” Syl. pt. 11, in
part, State v. Derr, 192 W.Va. 165, 451 S.E.2d 731 (1994).

Since additional elements must be shown to be an accessory after the fact, the
instruction cannot be given as a lesser included offense of murder. Further,
appellant’s instruction was wrong in that an accessory must be absent from the
crime scene at the time of the offense. Appellant was clearly present. No
error.

Murder by failing to provide medical care

Element of knowledge

State v. Wyatt, 482 S.E.2d 147 (1996) (Albright, J.)

Appellant was convicted of child abuse and neglect with bodily injury,
malicious assault and murder of a child by failure to provide medical care.
Appellate counsel argued the statute is unconstitutionally vague and proper
instructions were not given.

W.Va. Code 61-8D-2 applies to any “custodian.” Appellant argued that the
statute can be applied to anyone with even temporary physical custody,
whether or not the person has legal custody; and merely knowing of
deprivation of medical care by another is sufficient, even if the other person’s
conduct is malicious.

Finding that the criminal intent element of the offense is whether the conduct
was done “knowingly,” the Court adopted the Model Penal Code definition
of “knowingly” in 2.02(2) (b). (See opinion for text).

Syl. pt. 1 - A person acts knowingly with respect to a material element of an
offense when: (1) if the element involves the nature of his conduct or the
attendant circumstances, he is aware that his conduct is of that nature or that
such circumstances exist; and (2) if the element involves a result of is
conduct, he is aware that it is practically certain that his conduct will cause
such a result.



HOMICIDE

Murder by failing to provide medical care (continued)

Self-defense

Element of knowledge (continued)

State v. Wyatt, (continued)

Syl. pt. 2 - West Virginia Code § 61-8D-2(b) is not impermissibly vague by
reason of its incorporation of the definition of “custodian” from the provisions
of W.Va. Code § 61-8D-1(4). However, in a prosecution under W.Va. Code
§ 61-8D-2(b), an accused is entitled to instructions defining the term
knowingly, requiring that the defendant have knowledge that the charged
failure of another to act is both malicious and intentional and that the accused
had an awareness that by allowing another to engage in such malicious and
intentional conduct, the child was being denied necessary food, clothing,
shelter or medical care.

No error in applying the statute to a “custodian.”

Character of victim

State v. Smith, 481 S.E.2d 747 (1996) (Per Curiam)

Appellant was convicted of second-degree murder and conspiracy to commit
murder. Appellant lived with her boyfriend, Conrad, and their three children.
The relationship was stormy. Although appellant claimed Conrad struck her,
no evidence was introduced of physical injuries to her or her children.

One evening while Conrad was asleep on the couch, one of appellant’s
children pointed a rifle at him and pulled the trigger. Appellant held the rifle
barrel. Appellant’s statement to police, entered into evidence. Was that she
told the child that this was the only way to be safe.

Motions were granted to exclude any reference to “battered woman
syndrome” and to exclude evidence of Conrad’s acts of violence toward
appellant or her children. The trial court also refused appellant’s instructions
on voluntary manslaughter or self-defense.
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Self-defense (continued)

Character of victim (continued)

Sentencing

State v. Smith, (continued)

Syl. pt. 1 - “When in a prosecution for murder the defendant relies upon self-
defense to excuse the homicide and the evidence does not show or tend to
show that the defendant was acting in self-defense when he shot and killed the
deceased, the defendant will not be permitted to prove that the deceased was
of dangerous, violent and quarrelsome character or reputation.” Syl. pt. 1,
State v. Collins, 154 W.Va. 771, 180 S.E.2d 54 (1971).

Syl. pt. 2 - “Instructions must be based upon the evidence and an instruction
which is not supported by evidence should not be given.” Syl. pt. 4, State v.
Collins, 154 W.Va. 771, 180 S.E.2d 54 (1971).

The facts here were not in dispute. There was no sign of a struggle.
Appellant did not meet the criteria of battered woman syndrome according to
her own expert, testifying in camera. Reviewing the failure to give
instructions by an abuse of discretion standard, State v. Derr, 192 W.Va. 165,
180, 451 S.E.2d 731, 746 (1994), the Court found no error in refusing to
admit evidence of Conrad’s misconduct or in failing to give instructions.

Bifurcation

State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1995) (Cleckley, J.)

See BIFURCATION Grounds for, (p. 110) for discussion of topic.

Sufficiency of evidence

State v. Boxley, 496 S.E.2d 242 (1997) (Per Curiam)

See EVIDENCE Admissibility, Confessions, (p. 188) for discussion of topic.
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Sufficiency of evidence (continued)

State v. Degraw, 470 S.E.2d 215 (1996) (Workman, J.)

Appellant was convicted of first-degree murder. The trial court refused his
request for a directed verdict. Appellant contended on appeal that the only
evidence before the jury regarding appellant’s state of mind showed that he
was not capable of premeditation or deliberation.

Appellant’s psychiatrist witness did not think appellant capable of thought
sufficient to premeditate. Appellant claimed his witness was uncontradicted
by the state and therefore the evidence cannot be rejected. Mildred L.M. v.
John A. O.F., 192 W.Va. 345,452 S.E.2d 436 (1994). The state maintains the
jury was free to reject the opinion and that the evidence was sufficient to
convict.

Syl. pt. 5 - “The function of an appellate court when reviewing the sufficiency
of the evidence to support a criminal conviction is to examine the evidence
admitted at trial to determine whether such evidence, if believed, is sufficient
to convince a reasonable person of the defendant’s guilt beyond a reasonable
doubt. Thus, the relevant inquiry is whether, after viewing the evidence in the
light most favorable to the prosecution, any rational trier of fact could have
found the essential elements of the crime proved beyond a reasonable doubt.”
Syl. Pt. 1, State v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163 (1995.

Syl. pt. 6 - “A criminal defendant challenging the sufficiency of the evidence
to support a conviction takes on a heavy burden. An appellate court must
review all the evidence whether direct or circumstantial, in the light most
favorable to the prosecution and must credit all inferences and credibility
assessments that the jury might have drawn in favor of the prosecution. The
evidence need not be inconsistent with every conclusion save that of guilt so
long as the jury can find guilt beyond a reasonable doubt. Credibility
determinations are for a jury and not an appellate court. Finally, a jury verdict
should be set aside only when the record contains no evidence, regardless of
how it is weighed, from which the jury could find guilt beyond a reasonable
doubt. To the extent that our prior cases are inconsistent, they are expressly
overruled.” Syl. Pt. 3, State v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163
(1995).

The Court found appellant’s expert was contradicted. The jury was free to
reject appellant’s expert’s testimony. See Billotti v. Dodrill, 183 W.Va. 48,
394 S.E.2d 32 (1990) (expert testimony may be rebutted by lay witnesses).
As in Billotti, there was sufficient lay testimony indicating appellant’s ability
to premeditate.



HOMICIDE
Sufficiency of evidence (continued)
State v. Degraw, (continued)
Considering the evidence in the light most favorable to the prosecution, there
was sufficient evidence. No error.
Intent
State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1995) (Cleckley, J.)
See HOMICIDE Felony-murder, Sufficiency of evidence, (p. 284) for discus-
sion of topic.
Involuntary manslaughter
State v. Hughes, 476 S.E.2d 189 (1996) (Workman, J.)
See INVOLUNTARY MANSLAUGHTER Sufficiency of evidence, (p. 340)
for discussion of topic.
Premeditation
State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1995) (Cleckley, J.)
See HOMICIDE Felony-murder, Sufficiency of evidence, (p. 284) for discus-
sion of topic.
Unconsciousness
State v. Hinkle, 200 W.Va. 280, 489 S.E.2d 257 (1996) (Cleckley, J.)

See INVOLUNTARY MANSLAUGHTER Unconsciousness as defense, (p.
341) for discussion of topic.
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Voluntary manslaughter

State v. McGuire, 490 S.E.2d 912 (1997) (Workman, C.J.)

See HOMICIDE Voluntary manslaughter, Elements of, (p. 298) for discus-
sion of topic.

Elements of

State v. McGuire, 490 S.E.2d 912 (1997) (Workman, C.J.)

Appellant was convicted of voluntary manslaughter of her newborn daughter
and sentenced to ten years. The trial court rejected the following jury
instructions:

(1) That the state must prove beyond a reasonable
doubt that (a) there was a death; and (b) that the death
occurred by result of “a criminal act rather than by
natural causes or by accident.” The instruction also
contained elements necessary to prove the baby was
born alive.

(2) Two instructions relating to involuntary
manslaughter but which advised the jury of the
differences between manslaughter and murder.

Further, the circuit court gave an instruction on voluntary manslaughter,
holding there was sufficient evidence to support the instruction. The
instruction read, “in order to convict the defendant of the offense of voluntary
manslaughter you must find from the evidence beyond a reasonable doubt
each of the above stated essential elements (for first-degree murder) except
that the killing was not deliberate, premeditated or maliciously but that it was
intentional.”

Syl. pt. 1 - “Jury instructions are reviewed by determining whether the charge,
reviewed as a whole, sufficiently instructed the jury so they understood the
issues involved and were not misled by the law. A jury instruction cannot be
dissected on appeal; instead, the entire instruction is looked at when
determining its accuracy. The trial court, therefore, has broad discretion in
formulating its charge to the jury, so long as it accurately reflects the law.
Deference is given to the circuit court’s discretion concerning the specific
wording of the instruction, and the precise extent and character of any specific
instruction will be reviewed for an abuse of discretion.” Syl. Pt. 15, State v.
Bradshaw, 193 W.Va. 519, 457 S.E.2d 456 (1995).
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Voluntary manslaughter (continued)

Elements of (continued)

State v. McGuire, (continued)

Syl. pt. 2 - As a general proposition, a defendant is entitled to an instruction
as to any recognized defense for which there exists evidence sufficient for a
reasonable jury to find in his favor.

Syl. pt. 3 - Gross provocation and heat of passion are not essential elements
of voluntary manslaughter, and, therefore, they need not be proven by
evidence beyond a reasonable doubt. It is intent without malice, not heat of
passion, which is the distinguishing feature of voluntary manslaughter.

The Court noted the first instruction related to whether the baby was born
alive. Appellant argued that she believed the baby was dead at birth. The
autopsy showed the baby was alive when appellant put it in a lit wood stove.
Appellant’s expert did not examine the baby and did not refute the autopsy
findings in any way. No error in refusing the first instruction since the cause
of death was not in dispute.

As to the involuntary manslaughter instructions, the Court noted the first
instruction did not set forth the elements of first and second-degree murder
but rather states the prosecution must prove the elements of first-degree
murder except for the elements unnecessary to establish second-degree murder
and manslaughter. The Court found an instruction given by the prosecution,
while in one word, nonetheless adequately instructed the jury on involuntary
manslaughter. No error.

The Court noted there is no statutory definition of voluntary manslaughter.
Citing State v. Beegle, 188 W.Va. 681, 425 S.E.2d 823 (1992), the Court
found that voluntary manslaughter is the “sudden intentional killing upon
gross provocation and in the heat of passion.” Id., at 685, 425 S.E.2d 827.
See also, State v. Kirtley, 162 W.Va. 249, 253-54, 252 S.E.2d 374, 376
(1978). The Court found that the issue was whether the prosecution had to
prove “gross provocation” and ‘“heat of passion.”

Clearly, a conviction is appropriate only for an offense which is lesser
included in the charge of murder. Therefore, voluntary manslaughter cannot
contain elements greater than those necessary to convict of murder. In West
Virginia, voluntary manslaughter is considered a lesser included charge of
murder. State v. Guthrie, 194 W.Va. 656 at 671, 461 S.E.2d 163 at 177
(1995). Gross provocation and heat of passion are therefore not essential
elements and need not be proven. No error in refusing appellant’s instruction.
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Voluntary manslaughter (continued)
Elements of (continued)
State v. McGuire, (continued)

Finally, the Court found sufficient evidence to support the verdict. No error.

Omission of word “anger’’ from instruction on
State v. Boxley, 496 S.E.2d 242 (1997) (Per Curiam)

See EVIDENCE Admissibility, Confessions, (p. 188) for discussion of topic.



HUNTING
Negligent killing
State v. Ivey, 474 S.E.2d 501 (1996) (McHugh, C.J.)

See SELF-INCRIMINATION/STATEMENTS BY DEFENDANT Waiver
of right, (p. 522) for discussion of topic.



IMPEACHMENT

Criminal conviction
State v. Rahman, 483 S.E.2d 273 (1996) (Workman, J.)
See EVIDENCE Impeachment, Criminal conviction use for, (p. 232) for
discussion of topic.

Polygraph statement
State v. Blake, 478 S.E.2d 550 (1996) (Cleckley, J.)
See EVIDENCE Impeachment, Prior inconsistent statements, (p. 232) for
discussion of topic.

Prior inconsistent statement
State v. Blake, 478 S.E.2d 550 (1996) (Cleckley, J.)
See EVIDENCE Impeachment, Prior inconsistent statements, (p. 232) for
discussion of topic.
State v. Crabtree, 482 S.E.2d 605 (1996) (Cleckley, J.)
See EVIDENCE Admissibility, Prior inconsistent statements, (p. 210) for
discussion of topic.

Prior voluntary statement without counsel
State v. Degraw, 470 S.E.2d 215 (1996) (Workman, J.)

See EVIDENCE Impeachment, Prior voluntary statement without counsel,
(p. 235) for discussion of topic.



INDICTMENT

Amendments to

State v. Johnson, 476 S.E.2d 522 (1996) (McHugh, C.J.)

Appellant was convicted of DUI, first offense. Upon arrest appellant refused
to take the secondary chemical test. He was cited for driving left of center and
paid a fine for that charge the night of his arrest.

At the same time a criminal complaint was filed charging appellant with DUI,
second offense following discovery of a prior offense; upon discovery of yet
a third DUI offense, an indictment was returned charging appellant with DUI,
third offense.

Prior to trial it was learned that the second offense was dismissed for failure
to prosecute and the third offense was not properly documented. Trial pro-
ceeded on DUI, first offense, with defense counsel objecting to redactment of
the indictment to reflect the change from third offense to first offense; counsel
suggested dismissal and filing of a misdemeanor charge in magistrate court.

The judge did not change the indictment but the jury form allowed only guilty
or not guilty of DUI, first offense.

Syl. pt. 1 - “To the extent that State v. McGraw, 140 W.Va. 547, 85 S.E.2d
849 (1955), stands for the proposition that ‘any’ change to an indictment,
whether it be form or substance, requires resubmission to the grand jury for
its approval, it is hereby expressly modified. An indictment may be amended
by the circuit court, provided the amendment is not substantial, is sufficiently
definite and certain, does not take the defendant by surprise, and any evidence
the defendant had before the amendment is equally available after the
amendment.” Syl. pt. 2, State v. Adams, 193 W.Va. 277,456 S.E.2d 4 (1995).

Syl. pt. 2 - “Any substantial amendment, direct or indirect, of an indictment
must be resubmitted to the grand jury. An ‘amendment of form” which does
not require resubmission of an indictment to the grand jury occurs when the
defendant is not misled in any sense, is not subjected to any added burden of
proof, and is not otherwise prejudiced.” Syl. pt. 3, State v. Adams, 193 W .Va.
277,456 S.E.2d 4 (1995).



INDICTMENT

Amendments to (continued)

State v. Johnson, (continued)

Syl. pt. 3 - If the proof adduced at trial differs from the allegations in an
indictment, it must be determined whether the difference is a variance or an
actual or a constructive amendment to the indictment. If the defendant is not
misled in any sense, is not subjected to any added burden of proof, and is not
otherwise prejudiced, then the difference between the proof adduced at trial
and the indictment is a variance which does not usurp the traditional
safeguards of the grand jury. However, if the defendant is misled, is subjected
to an added burden of proof, or is otherwise prejudiced, the difference
between the proof at trial and the indictment is an actual or a constructive
amendment of the indictment which is reversible error.

The Court noted that had the indictment been redacted the defendant would
not have been misled in any way or subjected to additional proof, or otherwise
prejudiced. Although the indictment and the proof were at variance, no harm
was done. (Had the charges been expanded at trial a different result would be
reached.) No error.

Effect of

State v. Blankenship, 480 S.E.2d 178 (1996) (Recht, J.)

Appellant was convicted of DUI, third offense. The indictment contained a
typographical error relating to the date of appellant’s second offense. Sua
sponte, the trial court announced the correct date and ordered the indictment
corrected.

Appellant claimed the prior offense should have been struck, allowing
conviction of only DUI, second offense.

Syl. pt. 3 - “To the extent that State v. McGraw, 140 W.Va. 547, 85 S.E.2d
849 (1955), stands for the proposition that ‘any’ change to an indictment,
whether it be form or substance, requires resubmission to the grand jury for
its approval, it is hereby expressly modified. An indictment may be amended
by the circuit court, provided the amendment is not substantial, is sufficiently
definite and certain, does not take the defendant by surprise, and any evidence
the defendant had before the amendment is equally available after the
amendment.” Syllabus Point 2, State v. Adams, 193 W.Va. 277, 456 S.E.2d
4 (1995).



INDICTMENT
Amendments to (continued)
Effect of (continued)
State v. Blankenship, (continued)

Syl. pt. 4 - “Any substantial amendment, direct or indirect, of an indictment
must be resubmitted to the grand jury. An ‘amendment of form” which does
not require resubmission of an indictment to the grand jury occurs when the
defendant is not misled in any sense, is not subjected to any added burden of
proof, and is not otherwise prejudiced.” Syllabus Point 3, State v. Adams, 193
W.Va. 277,456 S.E.2d 4 (1995).

The Court noted that the record was silent as to whether appellant was misled,
subjected to additional burden of proof or otherwise prejudiced. No error (but
reversed and remanded on faulty instruction; see elsewhere, this Digest).



INDICTMENT

Common scheme or plan

State v. Hottle, 197 W.Va. 529, 476 S.E.2d 200 (1996) (Per Curiam)

See JOINDER Multiple offenses, (p. 345) for discussion of topic.

Joinder of multiple offenses

State ex rel. Forbes v. Canady, 475 S.E.2d 37 (1996) (Recht, J.)

See PROSECUTING ATTORNEY Right to appeal, (p. 475) for discussion
of topic.

State ex rel. State v. Hill, 491 S.E.2d 765 (1997) (Per Curiam)

Petitioner sought a writ of prohibition to enjoin respondent judge from
dismissal of a murder indictment because of lack of joinder of common
offenses and violation of double jeopardy principles. In 1985 the defendant
was convicted of burglary, kidnaping and abduction with intent to defile. In
1996 he was indicted for the murder of his kidnaping victim; the victim’s
body has never been found but she was declared dead five years before the
indictment pursuant to W.Va. Code 44-9-1. The defendant claims petitioner
relied entirely upon facts which were known, or should have been know, at the
time of the 1985 trial.

The Court reversed the abduction with intent to defile conviction, State v.
Hanna, 180 W.Va. 598, 378 S.E.2d 640 (1989) but affirmed the burglary and
kidnaping convictions. The Court noted that at defendant’s trial defendant
was questioned about statements he allegedly made to two others regarding
killing the victim. The circuit court found that there was no showing that the
alleged murder was not part of the “same act or transaction or acts or
transactions” as the previously-tried offenses. Further, the trial court found
that petitioner knew prior to the 1985 trial that defendant caused the victim’s
death.

Syl. pt. 1 - “The State may seek a writ of prohibition in this Court in a
criminal case where the trial court has exceeded or acted outside of its
jurisdiction. Where the State claims that the trial court abused its legitimate
powers, the State must demonstrate that the court’s action was so flagrant that
it was deprived of its right to prosecute the case or deprived of a valid
conviction. In any event, the prohibition proceeding must offend neither the
Double Jeopardy Clause nor the defendant’s right to a speedy trial. Further-
more, the application for a writ of prohibition must be properly presented.”
Syl. Pt. 5, State v. Lewis, 188 W.Va. 85, 422 S.E.2d 807 (1992).



INDICTMENT

Joinder of multiple offenses (continued)

State ex rel. State v. Hill, (continued)

Syl. pt. 2 - “Rule 8(a) of the West Virginia Rules of Criminal Procedure
compels the prosecuting attorney to charge in the same document all offenses
based on the same act or transaction, or on two or more acts or transactions,
connected together or constituting parts of acommon scheme or plan, whether
felonies, misdemeanors or both, provided that the offenses occurred in the
same jurisdiction, and the prosecuting attorney knew or should have known
of all the offenses, or had an opportunity to present all offenses prior to the
time that jeopardy attaches in any one of the offenses.” Syl. Pt. 3, State ex rel.
Forbes v. Canady, 197 W.Va. 37,475 S.E.2d 37 (1996).

Syl. pt. 3 - “Where the same act or transaction constitutes a violation of two
distinct statutory provisions, the test to be applied to determine whether there
are two offenses or only one is whether each provision requires proof of an
additional fact which the other does not.” Syl. Pt. 8, State v. Zaccagnini, 172
W.Va. 491, 308 S.E.2d 131 (1983).

Syl. pt. 4 - “A delay of eleven years between the commission of a crime and
the arrest or indictment of a defendant, his location and identification having
been known throughout the period, is presumptively prejudicial to the
defendant and violates his right to due process of law, U.S. Const. Amend.
X1V, and W.Va. Const. Art. 3, § 10. The presumption is rebuttable by the
government.” Syl. Pt. 1, State ex rel. Leonard v. Hey, W.Va., 269 S .E.2d 394
(1980).

Syl. pt. 5 - “The effects of less gross delays upon a defendant’s due process
rights must be determined by a trial court by weighing the reasons for delay
against the impact of the delay upon the defendant’s ability to defend
himself.” Syl. Pt. 2, State ex rel. Leonard v. Hey, W.Va., 269 S.E.2d 394
(1980).

The Court found petitioner was not required to join the murder offense to the
prior charges. Under one of several possible scenarios, the Court found it
plausible that defendant initially came to the house where the victim was
staying with the intent to repair a damaged relationship. The original
indictment had no reference to schemes to kill the victim. The Court even
found in Hanna, supra, that there was sufficient evidence for the jury to
believe defendant’s intent was to persuade the victim to continue their
relationship. It is therefore possible to view defendant’s acts as not part of a
common scheme or plan. Especially in light of the lack of a body the Court
found no duty to join these offenses.



INDICTMENT

Joinder of multiple offenses (continued)

State ex rel. State v. Hill, (continued)

As to double jeopardy, the Court found the analysis applicable to joinder
applied to double jeopardys; i.e., there were different elements at issue for the
various crimes. The Court rejected appellant’s argument that State v.
Williams, 172 W.Va. 295, 305 S.E.2d 251 (1983) prohibited prosecution
(defendant there, in prosecution for felony murder could not be “separately
tried or punished for both murder and the underlying enumerated felony™)

The murder indictment here does not charge defendant with felony murder;
proof of an underlying felony is not required. Although petitioner could not
pursue felony murder charges based on the kidnaping charge, nothing prevents
a murder indictment.

Finally, as to delay in bringing the murder charge, the Court noted the
prosecution need only show that the delay was not deliberately caused to gain
an advantage. Hundley v. Ashworth, 181 W.Va. 379, 382 S.E.2d 573 (1989).
The Court glided over the Leonard eleven year presumption, supra, by also
noting the prosecution here, unlike that in Leonard, did not have all the facts
at the time of the original indictment on other charges; further, the passage of
time, in the absence of a body, becomes more important as an element of
proof.

Upon remand petitioner is to explain the reasons for the delay and defendant
given an opportunity to show prejudice; the court can then make a finding
whether the delay was designed to get a tactical advantage. Writ granted;
remanded.

Multiple offenses

State ex rel. Forbes v. Canady, 475 S.E.2d 37 (1996) (Recht, J.)

See PROSECUTING ATTORNEY Right to appeal, (p. 475) for discussion
of topic.

State v. Hottle, 197 W.Va. 529, 476 S.E.2d 200 (1996) (Per Curiam)

See JOINDER Multiple offenses, (p. 345) for discussion of topic.



INDICTMENT

Must include all crimes to convict
State v. Blankenship, 480 S.E.2d 178 (1996) (Recht, J.)
See INSTRUCTIONS Crime not charged, Effect of including, (p. 327) for
discussion of topic.

Prior offenses included but not tried
State v. Johnson, 476 S.E.2d 522 (1996) (McHugh, C.J.)
Appellant was convicted of first offense DUI. Because of apparent evidence
of two prior DUI offenses, he was indicted on third offense DUI. One charge,
however, proved to have been dismissed and inadequate proof was not
provided of the second.
The trial court offered to redact the indictment to conform with the evidence;
defense counsel objected and moved to dismiss and refer the case to a
magistrate for a misdemeanor first offense. The judge refused to dismiss and
the jury was shown the original full indictment.
Syl. pt. 4 - “‘A judgment will not be reversed for any error in the record
introduced by or invited by the party seeking reversal.” Syllabus Point 21,
State v. Riley, 151 W.Va. 364, 151 S.E.2d 308 (1966).” Syl. pt. 2, Young v.
Young, 194 W.Va. 405, 460 S.E.2d 651 (1995).

The Court refused to consider invited error.

Redaction of
Effect of not redacting
State v. Johnson, 476 S.E.2d 522 (1996) (McHugh, C.J.)

See INDICTMENT Amendments to, (p. 303) for discussion of topic.

Sufficiency of
State v. Hottle, 197 W.Va. 529, 476 S.E.2d 200 (1996) (Per Curiam)

See JOINDER Multiple offenses, (p. 345) for discussion of topic.



INDICTMENT

Sufficiency of (continued)

Burglary

State ex rel. Thompson v. Watkins, 488 S.E.2d 894 (1997) (Per Curiam)

See INDICTMENT Sufficiency of, Burglary, (p. 310) for discussion of topic.

State ex rel. Thompson v. Watkins, 488 S.E.2d 894 (1997) (Per Curiam)

Petitioner sought writ of habeas corpus to reduce two consecutive one to
fifteen year sentences on conviction of two counts of burglary.

The original indictment was for 27 counts, from which petitioner and the state
agreed to a plea to the two counts of burglary and full restitution in return for
dismissal of the remaining counts and no recidivist information. Petitioner’s
main contention on appeal was that a caption appeared over the two counts
and in the description thereof in the indictment characterizing them as
“breaking and entering” and therefore he should have been sentenced for
breaking and entering.

Syl. pt. 2 - “An indictment for burglary must charge, that the offense was
‘burglariously’ committed; otherwise it is bad.” Syl. pt. 2, State v. Meadows,
22 W.Va. 766 (1883).

Syl. pt. 3 - “Rule 12(b)(2) of the West Virginia Rules of Criminal Procedure
requires that a defendant must raise any objection to an indictment prior to
trial. Although a challenge to a defective indictment is never waived, this
Court literally will construe an indictment in favor of validity where a
defendant fails timely to challenge its sufficiency. Without objection, the
indictment should be upheld unless it is so defective that it does not, by any
reasonable construction, charge and offense under West Virginia law or for
which the defendant was convicted.” Syl. Pt. 1, State v. Miller, 197 W.Va.
588,476 S.E.2d 535 (1996).

Syl. pt. 4 - “*An indictment for a statutory offense is sufficient if, in charging
the offense, it substantially follows the language of the statute, fully informs
the accused of the particular offense with which he is charged and enables the
court to determine the statute on which the charge is based.” Syl. pt. 3, State
v. Hall, 172 W.Va. 138, 304 S.E.2d 43 (1983).” Syl. Pt. 1, State v. Mullins,
181 W.Va. 415, 383 S.E.2d 47 (1989).



INDICTMENT

Sufficiency of (continued)

Burglary (continued)

State ex rel. Thompson v. Watkins, (continued)

The Court noted that petitioner was correct in noting the defect in the
indictment; however, petitioner failed to raise the issue timely. Finding
harmless error, the Court noted the Code was correctly cited and the basic
elements of burglary were set forth, despite the failure to use the word
“burglary.” Petitioner should not have been misled and was put on notice of
the charges. No error.

Multiple offenses

State ex rel. Forbes v. Canady, 475 S.E.2d 37 (1996) (Recht, J.)

See PROSECUTING ATTORNEY Right to appeal, (p. 475) for discussion
of topic.

Murder

State v. Miller, 197 W.Va. 588, 476 S.E.2d 535 (1996) (Cleckley, J.)

Appellant was convicted of first-degree murder. Among other errors, she
claimed the indictment was defective in that it should only have alleged
second-degree murder instead of first. Further, the indictment does not
contain the element of premeditation. In relevant part, it said appellant:

“committed the offense of ‘First-Degree Murder’ by unlawfully,
feloniously, wilfully, maliciously, and deliberately shooting JERRY
D. WHITE, with a .38 Caliber Revolver Smith and Wesson, with
intent to cause his death, and causing his death, in violation of West
Virginia Code 61-2-1 against the peace and dignity of the State”.

The prosecuting attorney read the indictment to the jury during opening
argument and referred to it during closing; the indictment was given to the
jury during deliberation. While a proper instruction was given outlining the
elements of first-degree murder, appellant claimed the jury was misled by
having an improper indictment before them.



INDICTMENT

Sufficiency of (continued)

Murder (continued)

State v. Miller, (continued)

Appellant claimed plain error here because no objections were made to
opening or closing argument. However, a motion to dismiss the indictment
was made and the issues here raised were discussed at pretrial proceedings.

Syl. pt. 1 - Rule 12(b)(2) of the West Virginia Rules of Criminal Procedure
requires that a defendant must raise any objection to an indictment prior to
trial. Although a challenge to a defective indictment is never waived, this
Court literally will construe an indictment in favor of validity where a
defendant fails timely to challenge its sufficiency. Without objection, the
indictment should be upheld unless it is so defective that it does not, by any
reasonable construction, charge an offense under West Virginia law or for
which the defendant was convicted.

Syl. pt. 2 - Generally, the sufficiency of an indictment is reviewed de novo.
An indictment need only meet minimal constitutional standards, and the
sufficiency of an indictment is determined by practical rather than technical
considerations.

The Court noted the sufficiency of an indictment is based on minimal
constitutional standards, based on practical considerations. Hamling v. United
States, 418 U.S. 87, 117, 94 S.Ct. 2887, 2907, 41 L.Ed.2d 590, 620 (1974).
An indictment need only (1) state the elements of the offense; (2) put the
defendant on notice of the charges against him; and (3) allow a defendant to
assert a prior acquittal or conviction for double jeopardy purposes.

Despite the fact that criminal statutes must be narrowly construed, United
States v. Resnick, 299 U.S. 207, 57 S.Ct. 126, 81 L.Ed. 127 (1936), the Court
found the indictment sufficient. Only the word “premeditation” was missing;
the Court found the word “deliberate” was sufficient to cover the concept.
State v. Worley, 82 W.Va. 350,96 S.E. 56 (1918). No error.

Residence of assistant prosecuting attorney

State v. Macri, 487 S.E.2d 891 (1996) (Workman, J.)

See PROSECUTING ATTORNEY Assistants, Residence of, (p. 469) for dis-
cussion of topic.



INDICTMENT
Sufficiency of (continued)
Timely objection
State ex rel. Thompson v. Watkins, 488 S.E.2d 894 (1997) (Per Curiam)

See INDICTMENT Sufficiency of, Burglary, (p. 310) for discussion of topic.



INEFFECTIVE ASSISTANCE
Diminished capacity
Failure to raise as defense

State ex rel. Wimmer v. Trent, 487 S.E.2d 302 (1997) (Per Curiam)
See INEFFECTIVE ASSISTANCE Standard for, (p. 316) for discussion of
topic.

Habeas corpus
State ex rel. Wimmer v. Trent, 487 S.E.2d 302 (1997) (Per Curiam)
See INEFFECTIVE ASSISTANCE Standard for, (p. 316) for discussion of
topic.

Habeas relief requires a hearing
Nazelrod v. Hun, 486 S.E.2d 322 (1997) (Per Curiam)
See HABEAS CORPUS Evidentiary hearing required, (p. 272) for discussion
of topic.

Hearing required
Nazelrod v. Hun, 486 S.E.2d 322 (1997) (Per Curiam)

See HABEAS CORPUS Evidentiary hearing required, (p. 272) for discussion
of topic.



INEFFECTIVE ASSISTANCE

Standard for

State ex rel. Bailey v. Legursky, 490 S.E.2d 858 (1997) (Per Curiam)

Appellant was convicted of first-degree murder. The circuit court denied his
habeas corpus petition claiming ineffective assistance of counsel. Appellant
claimed his counsel: (1) failed to file motions for discovery, indicating he did
not adequately investigate the case; (2) failed to cross-examine appellant’s
sister concerning his whereabouts the morning of the killing; (3) that trial
counsel did not pursue a clear misstatement that he had not expressed
remorse; (4) that trial counsel did not challenge a witness’ statement that
appellant had threatened to kill the victim; and (5) that trial counsel did not
conduct a thorough voir dire.

The Court noted appellant relied on a “confession and avoidance” defense;
appellant’s use of drugs and alcohol and the facts of the shooting were not at
issue. Counsel had eleven to twelve conferences with appellant and nearly
100 hours of trial preparation. The circuit court found specifically that
counsel had made a “reasonably sufficient investigation™ of the case.

Syl. pt. 1 - “In the West Virginia courts, claims of ineffective assistance of
counsel are to be governed by the two-prong test established in Strickland v.
Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984): (1)
Counsel’s performance was deficient under an objective standard of
reasonableness; and (2) there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceedings would have been
different.” Syl. pt. 5, State v. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995).

Syl. pt. 2 - “In reviewing counsel performance, courts must apply an objective
standard and determine whether, in light of all the circumstances, the
identified acts or omissions were outside the broad range of professionally
competent assistance while at the same time refraining from engaging in
hindsight or second-guessing of trial counsel’s strategic decisions. Thus, a
reviewing court asks whether a reasonable lawyer would have acted, under the
circumstances, as defense counsel acted in the case at issue.” Syl. pt. 6, State
v. Miller, 194 W.Va. 3,459 S.E.2d 114 (1995).

Syl. pt. 3 - “A habeas corpus petitioner is entitled to careful consideration of
his grounds for relief, and the court before which the writ is made returnable
has a duty to provide whatever facilities and procedures are necessary to
afford the petitioner an adequate opportunity to demonstrate his entitlement
to relief.” Syl. pt. 5, Gibson v. Dale, 173 W.Va. 681,319 S.E.2d 806 (1984).



INEFFECTIVE ASSISTANCE
Standard for (continued)
State ex rel. Bailey v. Legursky, (continued)

The Court found trial counsel had made reasonable strategic decisions.
Although appellant claimed voir dire was ineffective, the only two
objectionable jurors were struck from the panel. No error.

State ex rel. Wimmer v. Trent, 487 S.E.2d 302 (1997) (Per Curiam)

Appellant was convicted of first-degree murder in the death of his son and
daughter. The circuit court denied his habeas corpus petition claiming
ineffective assistance and coercion of his confession.

Appellant was estranged from his wife. He went to his wife’s apartment about
9:00 p.m. one evening; shortly thereafter neighbors heard gunshots. Appellant
appeared at the neighbor’s house asking for an ambulance. At approximately
9:30 p.m. the police arrived and appellant spontaneously said “I shot them
all.”  Appellant’s wife and children were dead.

The police apprised appellant of his rights and took him into custody. The
next day appellant was taken before a magistrate; he claimed to have arranged
for counsel. At4:00 p.m. that afternoon appellant was interrogated by a state
trooper after the trooper once again advised him of his rights. Troopers
present claimed appellant did not request an attorney. Appellant confessed to
the killings.

Police obtained statements from numerous witnesses who said appellant had
stated he was going to kill his wife. Further, police found evidence that
appellant purchased a pistol of the type used and had been practicing with it
just preceding the murders. Appellant was convicted of first-degree murder
in both his son and daughter’s killing and sentenced to life imprisonment,
both with and without mercy. Having been denied on his appeal on January
19, 1980, appellant petitioned for writ of habeas corpus on August 20, 1987.
For seven years the case languished; finally the Court issued an order on
October 26, 1994 commanding that the Warden of the Penitentiary produce
appellant before the circuit court. The circuit court ruled that counsel was
effective, that appellant’s confession was not coerced and that other trial error
was not of constitutional magnitude and therefore could not be considered.

Syl. pt. 1 - “A habeas corpus proceeding is not a substitute for a writ of error
in that ordinary trial error not involving constitutional violations will not be
reviewed.” Syllabus Point 4 of State ex rel. McMannis v. Mohn, 163 W .Va.
129, 254 S.E.2d 805 (1979), cert. denied, 464 U.S. 831, 104 S.Ct. 110, 78
L.Ed.2d 112 (1983).



INEFFECTIVE ASSISTANCE
Standard for (continued)
State ex rel. Wimmer v. Trent, (continued)

Syl. pt. 2 - “In the West Virginia courts, claims of ineffective assistance of
counsel are to be governed by the two-pronged test established in Strickland
v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984): (1)
Counsel’s performance was deficient under an objective standard of
reasonableness; and 