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From The Executive Director’s Chair

At this writing, we are ap-
proaching the end of the
2013 Regular Session of
the Legislature. While
there are a number of bills
still pending of interest to
criminal defense practition-
ers, the very first bill to
pass both houses and be
signed by Governor Earl
Ray Tomblin is of consid-
erable importance.

S.B 197 provides $11.5
million dollars in supple-
mental funding for pay-
ments for court appointed
attorneys. I am very
pleased with the quick re-
sponse of the Legislature to
this issue, which will per-
mit PDS to continue mak-
ing all payments within the
statutory 90-day payment
period and thus avoid cost-
ly interest payments. Spe-
cial thanks should be ex-
tended to all Legislators,
the State Budget Office,
Secretary of Administra-
tion Ross Taylor and Gov-
ernor Earl Ray Tomblin for
their prompt and decisive
action on this matter.

At this juncture it is too
early to determine the state
of the final budget number
for the upcoming fiscal

year. It is no secret that we
find ourselves in tight
budgetary times, but I re-
main optimistic that we can
continue to provide full
and competent representa-
tion at the highest level.

OVS SYSTEM

The On-Line Voucher Sys-
tem (“OVS”), which went
live on April 2, 2012, cur-
rently has over 289 users.
The response to the system
has been overwhelmingly
positive. As many of you
know, many courts have
moved to on-line filings of
pleadings and other docu-
ments, and it is possible
that on-line voucher filing
could be mandated within
the next few years.

The system is free of
charge and very user-
friendly, and can be ac-
cessed from mobile devic-
es, which therefore allows
entry of data at any time. I
would encourage all attor-
neys to log-on and give the
system a try.

FINALLY...

At this writing, the Gover-
nor’s Office is considering

applications for the position of
Executive Director of PDS. I
am pleased to have served as
Acting Director for the past 2+
years and welcome the oppor-
tunity to work with the new Ex-
ecutive Director. I will continue
to serve PDS in my long-time
capacity as Director of the
Criminal Law Research Center.
In the meantime, please feel
free to contact me at the phone
number or e-mail address below
should you have any questions.

Russell S. Cook
Acting Executive Director
(304) 558-3905
Russell.S.Cook@wv.gov




All West Virginia
Supreme Court
opinions may be

reviewed online at

www.courtswv.gov

State v. Welch, 229 W. Va. 647,
734 S.E. 2d 194 (10/19/12)

The Court affirmed the petition-
er’s convictions for first degree
murder and sexual assault, holding
in a new syllabus point that the
provisions of Rule 11 of the Rules
of Criminal Procedure do not
apply when a trial court is ap-
proached on a informal basis to
determine the court’s amenability
to a proposed plea agreement.

Affirmed. (Davis, J.)

State v. Finley, 229 W. Va. 690,
735 S.E. 2d 565 (10/19/12)

Holding that a statement of the
petitioner admitting to the murder
of his wife was admissible because
the petitioner was not subject to
custodial interrogation at the time
of the statement.

Affirmed. (PC)

LDB v. Alderman, 229 W. Va.
656, 734 S.E. 2d 737 (10/19/12)

Approved two-year suspension of
respondent’s law license based
upon convictions for misdemeanor
drug offenses. The Court noted
respondent’s actions had no nega-
tive impact on his clients.

Recommended  Sanctions  Ap-
proved. (PC)

State v. Davis, 229 W. Va. 695,
735 S.E. 2d 570 (10/24/12)

The Court rejected the petitioner’s
argument that she was charged
under the incorrect “obstructing”
statute, resulting in a conviction of
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West Virginia Supreme Court Update

the more serious offense. The
Court also rejected the petitioner’s
lenity argument on the grounds
that the statute was not ambiguous.

Affirmed. (PC)

LDB_v. Robinson, W. Va.
_,736 S.E.2d 18 (10/25/12)

The Court approved the recom-
mended annulment of the respond-
ent’s law license, based upon the
respondent’s felony conviction of
unlawful wounding of a civil cli-
ent.

Law License Annulled. (PC)

Holland _v. Miller, W. Va.
_,736 S.E.2d 35(11/08/12)

The Court remanded the case for
determination of whether “good
cause” existed for multiple contin-
uances of an administrative license
revocation hearing, when the con-
tinuances were allegedly based
upon the absence of a witness
whose presence the petitioner had
not requested.
Reversed and Remanded.
(McHugh, J)

SER Davis v. Fox, 229 W. Va.
662, 735 S.E. 2d 259 (11/08/12)

The Court rejected the extension of
the felony murder rule to instances
where a co-perpetrator of an under-
lying offenses is killed by the
intended victim of a crime. The
Court affirmed the trial court’s
dismissal of a first degree murder
charge on the grounds that malice
could not be attributed to the vic-
tim of a crime.

Affirmed. (McHugh, J.)

LDB v. Aleshire, W.Va. |,
736 S.E. 2d 70 (11/09/12)

Approving the recommended sanc-
tion of a one-year suspension of
the respondent’s law license, the
Court held that respondent had
committed numerous ethical viola-
tions while conducting a private
real estate affair.

Law License Suspended. (PC)

LDB v. Burke, W.Va. _ |,
737 S.E. 2d 55 (11/09/12)

The Court determined that re-
spondent attorney’s conduct in
failing to notify bankruptcy court
or trustee of withdrawal from
representation of client’s medical
malpractice case, and co-counsel’s
subsequent distribution of lawsuit
funds, warranted admonishment.

Admonishment and Other Sanc-
tions Imposed. (PC)

Ballard v. Hurt, W. Va. s
~ SE. 2d _ (No. 11-0816)
(11/09/12)

The Court reversed the circuit
court’s decision granting habeas
corpus relief to the respondent,
finding that trial counsel’s lack of
objection to the trial court’s failure
to properly advise the respondent
of his right to testify (or to decline
to testify) at trial did not violate
constitutional rights cognizable in
a habeas corpus proceeding. The
Court also held that while trial
counsel was deficient in failing to
advise the respondent of such
rights, there was no showing of
prejudice. The Court remanded the
case for findings and conclusions
regarding other alleged errors.

Reversed and Remanded. (PC)
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State v. Frazier, 229 W. Va. 724, 735
S.E. 2d 727 (11/20/12)

At the appellant’s trial for the murder of
a former girlfriend, the State called the
Chief Medical Examiner to testify to an
autopsy report prepared by another
forensic pathologist. The Court agreed
with the petitioner that the original
autopsy report was ‘“testimonial” in
nature, and that its admission into evi-
dence without the testimony of the
original pathologist violated Crawford
v. Washington and State v. Mechling.

Reversed and Remanded for New Trial.
(Ketchum, C.J.)

In Re: Aaron H., 229 W. Va. 677, 735
S.E. 2d 274 (11/09/12)

The grandfather of Aaron H. sought
custody of the child following termina-
tion of the parents’ parental rights. The
Court affirmed the circuit court’s deter-
mination that the statutory “grandparent
preference” in 49-3-1 is not absolute,
and that the best interests of the child
remain the paramount concern in custo-
dial decisions.

Affirmed. (PC)

State v. Kennedy, 229 W. Va. 756, 735
S.E. 2d 905 (11/21/12)

The petitioner was convicted of murder
in 1996. He filed a motion in 2010 for a
new trial, arguing that the trial testimo-
ny of a pathologist as to the autopsy
results obtained by a non-testifying
pathologist violated Crawford v. Wash-
ington and State v. Mechling. The Court
recognized the testimonial nature of the
autopsy reports and noted the Confron-
tation Clause issues inherent in such
testimony; however, the Court held that
the Crawford/Mechling standards did
not apply in a retroactive manner to the
petitioner’s trial.

Affirmed. (Workman, J.)

State v. Hartman, 229 W. Va. 749, 735
S.E. 2d 898 (11/21/12)

The Court held that the filing of a mis-

demeanor information and consolidation
of the charge with a pending felony

indictment did not constitute an im-
proper amendment to the indictment.
The Court held that Rule 8(a) of the
Rules of Criminal Procedure require a
unitary trial, not a unitary charging
document.

Affirmed. (Workman, J.)

In Re: D.P.,
2d 282 (11/21/12)

W. Va. _, 737 SE.

The DHHR appealed the circuit court’s
dismissal of an abuse/neglect petition.
The Court affirmed the circuit court’s
decision, finding that continuation of the
abuse/neglect proceedings might jeop-
ardize guardianship proceedings initiat-
ed by the child’s grandmother.

Affirmed. (PC)

McBride v. Lavigne, W. Va. |

737 S.E. 2d 560 (11/21/12)

The circuit court granted habeas corpus
relief to the respondent, finding numer-
ous constitutional errors in the respond-
ent’s original trial. The Court reversed
this decision, determining that the errors
asserted by the circuit court (improper
jury instruction, limitation of character
witnesses and insufficiency of the evi-
dence) did not warrant reversal of the
respondent’s conviction.

Reversed. (PC)

State v. Farley, W. Va. | 737

S.E.2d 90 (11/21/12)

After entering a conditional plea to first
degree robbery, the petitioner appealed,
arguing that the entry of police officer’s
into his home and the seizure of various
items was an improper warrantless
search. The Court rejected this argument
and, citing the testimony offered by the
officers at a suppression hearing, held
that there was sufficient evidence to
justify the entry and search of the home
under the “exigent circumstances” ex-
ception to the warrant requirement.

Affirmed. (PC)




LDB v. Sullivan,  W. Va. s
__SE. 2 (No. 12-0005)
(01/17/13)

The Court imposed a 30-day suspension
of the respondent’s law license based
upon the respondent’s failure to correct
errors in a sentencing order, which
errors delayed a client’s parole eligibil-
ity. The Court also noted that the re-
spondent had failed to respond to inquir-
ies from the client or his family regard-
ing the matter.

Law License Suspended. (PC)

State v. Hypes, = W. Va. s
__SE. 2 (No. 11-1273)
(02/07/13)

The Court affirmed the petitioner’s
conviction for operating a clandestine
methamphetamine lab. The Court reject-
ed the petitioner’s arguments that a
statement made two years after the
incident that the petitioner was
“addicted to cooking meth” was unduly
prejudicial. The Court also held that
sufficient evidence was presented at
trial to support the petitioner’s convic-
tion.

Affirmed. (PC)

SER DHHR v. Sims, W. Va. s
_SE. 2d _ (No. 12-1124)
(02/07/13)

The circuit court granted the parents in
an abuse/neglect case a six-month post
adjudicatory improvement period. The
DHHR and the guardian ad /item object-
ed, arguing that the original evidence
presented in the petition (and agreed to
by the parents in the adjudication) re-
quired termination of parental rights.
The Court affirmed the decision of the
circuit court, noting that the court had
found significant progress in substance
abuse treatment and improving their
parenting skills, and had not abused its
discretion in granting the improvement
period.

Writ of Prohibition Denied. (PC)
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State v. Wilkerson,  W. Va.
_ ,738S.E.2d 32(02/21/13)

The petitioner was convicted of
two counts of robbery in the first
degree. On appeal, he argued that
the trial court erred in refusing to
instruct the jury as to the lesser
included offenses of battery and
misdemeanor assault. The Court
rejected this argument, holding in
new syllabus points that neither
battery or misdemeanor assault are
lesser included offenses of first
degree robbery.

Affirmed. (Loughry, J.)

State v. Baker, W. Va. s
~ SE. 2d _ (No. 11-0915)
(02/21/13)

The petitioner was convicted of
second degree robbery and at-
tempted second degree robbery.
The trial court permitted the State
to introduce evidence that the
petitioner had previous felony
convictions and was on parole at
the time of the alleged offense. The
Court held that the admission of
this evidence was reversible error,
rejecting the State’s argument that
the petitioner had “opened the
door” for the introduction of the
evidence during cross examination.

Reversed and Remanded. (Davis,

)

State _v. Robertson, W. Va.
. SE.2d __ (No.11-1618)
(02/21/13)

The Court held that the transfer of
the petitioner (who had been found
not guilty by reason of mental
illness) to a South Carolina mental
health treatment facility did not
violate the Transfer Clause of the
West Virginia Constitution. The
Court noted that the sole purpose
of the petitioner’s transfer was to
provide adequate mental health
treatment and was not intended to
be punitive in nature.

Affirmed. (Ketchum, J.)

Elder v. Scolapia, W. Va. s S.E.
2d _ (No. 11-1156)(02/22/13)

The petitioner was sentenced to a period
home incarceration for sexual offenses. He
filed a petition for a writ of habeas corpus
with the circuit court, arguing that his coun-
sel was ineffective and requesting modifica-
tions of his home incarceration conditions.
The Court held that a person on home incar-
ceration has standing to file a writ of habeas
corpus, but that affirmed the circuit court’s
denial of the writ, finding that there was no
evidence to support the petitioner’s IAC
claim. (The Court also rejected the petition-
er’s argument that he had been denied the
opportunity to attend additional church ser-
vices.)

Affirmed. (Loughry, J.)

Ballard v. Dilworth, = W. Va _ |
_ SE.2d__ (No. 11-1456)(02/22/13)

The Court reversed the circuit court’s grant
of habeas corpus relief, holding that the lack
of specific dates in the indictment did not
render the indictment defective, because time
was not of the essence in the specific sexual
offenses listed therein. The Court also noted
that the respondent had failed to raise the
alleged defect in the indictment prior to trial
and had thus waived the issue.

Reversed. (PC)

State v. McGill, W.Va.  , SE.2d
_ (No. 11-1386)(03/12/13)

The petitioner was convicted of misdemean-
or battery. On appeal he alleged that the State
had improperly subpoenaed his medical
records prior to the initiation of criminal
charges. The Court agreed and in two new
syllabus points held that neither WV Code
§57-5-4 or Rule 17 of the Rules of Criminal
Procedure authorize the issuance of a sub-
poena duces tecum prior to the initiation of
criminal proceedings. The Court determined,
however, that the admission of the medical
records was harmless error, given the re-
maining evidence offered against the peti-
tioner.

Affirmed. (Davis, J.)




WEST VIRGINIA PUBLIC DEFENDER SERVICES
2013 PUBLIC DEFENDER CONFERENCE

JUNE 6-7, 2013
THE RESORT AT GLADE SPRINGS

ublic Defender Services will be sponsoring its annual Public Defender Confe
, June 6 & 7, 2013 at the Conference Center at Glade Springs Resort, Daniel
is open only to public defenders and private criminal defense attorneys.

will feature a number of speakers and address a variety of topics pertinen
ner. A TENTATIVE AGENDA will be placed on www.wvpds.org when it b
esearch Center).

[ Education Certification: The Conference has been submitted to the West V
ation. The Conference will average approximately 11.0 total hours of CLE
.2 hours in ethics/law office management (totals subject to minimal change).

or Appointed Counsel: Fees postmarked by Friday, May 24, 2013 are $125.00. Plea
number of participants is limited. Registrations postmarked May 25, 2013 or later wil
on-refundable.

ble to West Virginia Public Defender Services; mail along with your registration for

stmarked by Friday, May 24, 2013; $175 postmarked May 2

2013 Annual Public Defender Conference
Glade Spring Resort, Daniels, West Virginia
Thursday and Friday, June 6 & 7, 2013

rsons Attending at$ each Amount Enclosed $

MAIL NO LATER THAN MAY 30, 2013
West Virginia Public Defender Servic
Criminal Law Research Center
Attention: Erin Fink
One Players Club Drive Suite 301
Charleston, West Virginia 25311

mbers (304) 558-3905 phone
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West Virginia Public Defender Services
News and Information

« Retirements. Since our last newsletter, many public defender
corporations have seen the retirement of several experienced
attorneys. The Martinsburg office saw both Chief Defender
Deborah Lawson and attorney John Adams retire last fall after
distinguished careers. In March 2013, Chief Defender Nancy
Ulrich and attorney Keith Skeen retired from the Clarksburg
Office. We wish all the best to these fine lawyers who have
given so much to PDS over the years.

o New Chief Defenders. With departures come new challenges
and new colleagues. Tom Delaney was appointed as the new
Chief Defender for the Martinsburg/Charles Town offices, and
Joel Mumford was recently appointed as the new Chief De-
fender for the Clarksburg office.

« Hourly Rates. Once again, it appears that there will be no im-
minent increase in the hourly rates paid to court appointed at-
torneys. A bill has been introduced this session to increase the
hourly rates paid in abuse/neglect cases to $75/hour for out-of-
court work and $95/hour for in-court proceedings, but as of
this writing the bill (S.B. 124) has not cleared committee. The
standard hourly rates of $45/$65 for all cases have not been in-
creased since 1990.
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WVPDS Website Re-Launch

West Virginia Public Defender Ser-
vices will be re-launching our new
website within the next several
weeks.

The redesign will make the website
more user-friendly and will better in-
tegrate numerous PDS functions, in-
cluding the new OVS system, into the

website.

The new site will feature clearly des-
ignated sections designed for the
Voucher Processing Section, Crimi-
nal Law Research Center, Appellate
Advocacy Section and Administrative
-Public Defender Operations Section.

. (13 )
On-line Youcher System (“0VS™) Informa

If you are interested in obtaining further informs
about WVPDS new On-Line Voucher System, p
contact either Sheila Coughlin or Teresa Asb
(304) 558-3905 or by fax at (304) 558-6612

The OVS system is provided at NO COST to use
is designed to speed up the voucher submission,
cessing and payment processes.

The system may be accessed from a computer or 1
device, offering users the opportunity to enter da
review vouchers at any location.

M.
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